Google 



This is a digital copy of a book that was preserved for generations on Hbrary shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http : //books . google . com/| 



J^" 



;. CW .U.K 

2 640 



1. Cw .IX.K. 
Z640 



THE ACT 

TO AMEND THE LAW OF PROPERTY 
TO RELIEVE TRUSTEES. 



THE ACT 



TO AMEND 



THE LAW OP PROPERTY 



AND TO 



RELIEVE TRUSTEES, 



(22 & 23 Vict. c. 35,) 



WITH 



Intrtfbttxtions Ktiii "^xnduixl |totes* 



BY 



SYLVESTER JOSEPH HUNTER, 

o9 TBiiri-nr gollbox, oambbisgb, b.a., akd ov lutcolk's ikk, bbquibe, 

BABBISTBB-AT-LAW ; 
AUTHOB OF ' AV BLXlfBITSABT YIBW OF A SUIT IV BQUITT.' 



LONDON : 
BUTTERWORTHS, 7, FLEET STREET, 

latD llntUsfters to tfie Queen's Jftost esttlltnt ISatests. 

HODGES, SMITH, AND 00., GRAFTON STBEET, DUBLIN. 

1859. 



PREFACE. 



The Statute which is here presented to the reader 
effects more important alterations in the Law of 
Real Property than perhaps any that has for some 
years received the sanction of the Legislature. 
The Editor has prefixed to each of the divisions 
composing the Act an Introduction^ pointing out 
briefly the particular evil designed to be remedied^ 
and showing, as far as can be done in a short space^ 
the elementary principles of our law from which 
that evil sprung: to each division are appended 
Notes, suggested by the wording of the remedial 
provision. 

It is hoped that the practitioner may here find 
the Statute printed in a form convenient for refer- 
ence^ with suggestions of some points which might 
otherwise^ in the hurry of business, escape his no- 
tice; and that the student may gain some assist- 
ance towards the exact understanding of the en- 
actments of the Statute. 

S. J. XI. 
16, Old Square, lAnooMi Inn, 
October, 1859. 
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AN ACT 

TO 

AMEND THE LAW OF PROPERTY, 

ETC. ETC. 



LEASES. 

The first three sections of tUs Act may be de- 
scribed as having for their general object the re- 
peal of the rule of law known as the rule in Zhwh 
par's Case, so called from the case, in the report of 
which (4 Go. 119) Lord Coke lays down some of 
the distinctions applying to the rule. The rule 
itself however was known and acted on before the 
decision from which it takes its name. Indeed in 
a case occurring in 4 & 5 Ph. & M. (JDyer^ 152, pi. 
7) the rule in question is acted on, and even carried 
further than in the case reported by Lord Coke. 

To understand exactly the effect of these sec- 
tions, we must see what was the former state of 
the law on the subject. 

A lease for a term of years was in its origin 
(1 Davidson's Conv. 2nd ed. p. 130, citing the Third 
Beport of the Beal Property Commissioners) a 
mere personal contract between the owner of the 
land and the occupier, whereby the former engaged 
to allow the latter to remain in occupation for a 
certain term, and the latter engaged to pay rent to 
the former. These contracts were mutually de- 

B 



2 LEASES. 

pendent : if the landlord did not perforin his part, 
but allowed the tenant to be evicted, the obligation 
to pay the rent ceased {Cruise, Dig, Tit, Hettts, c. 3, 
s. 1), and the landlord was liable in damages ; and 
in like manner, if the tenant neglected to paj his 
rent, he was not only liable to an action of debt, 
and to the seizure and detention of the chattels 
found on the land, but also to a real action by writ 
of ce88(wit, given by the Statute of Westminster 
the Second (13 Edw. I. c. 21), where the tenant 
has ceased to pay the rent for two years, and no 
sufficient distress is found upon the land. (See 
Booths 8 Beat Actions, 183.) 

As in the case of all other personal contracts, 
the burden of paying the rent and the benefit of 
occupying the land passed to the tenant's personal 
representatives, and were not assignable. 

In the course of time, however, this personal cha* 
racter of the relation of landlord and tenant ceased, 
and the tenant came to be regarded as having an 
interest in the land, which interest he was allowed 
to assign to strangers. Landlords thus lost the 
advantage of being able to secure that their land 
should be held by no one of whom they did not ap- 
prove, and the remedy by cessavit for non-payment 
of rent was found to be inconvenient : it therefore 
became the practice to introduce into the lease a 
stipulation, giving to the landlord a more summary 
remedy. This was effected by a proviso enabling 
the landlord to put an end to the estate granted by 
the lease, on the non-observance by the tenant of 
the terms on which it had been granted to him. 
These terms were ordinarily expressed by cove- 
nants entered into by the tenant, and, besides 
the regular payment of rent, they often comprised 
agreements not to assign the term without the 
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leave of the landlord, and also to cultivate the land 
in a particular manner, and to attend in other re- 
spects to the landlord's wishes. The lease then 
provided that in case of the breach of any of these 
covenants, the term should cease, and the landlord 
might re-enter and occupy the premises. A proviso 
of this kind was found to be a most convenient 
mode of enforcing the observance of the lessee's 
covenants, of which a great variety are found in 
most leases, and it is therefore retained in constant 
use to the present day. 

Conditions defeating estates prior to their natural 
termination were never favoured by the law : that 
is to say, they were the subject of various rules, all 
tending to abridge their operation. Thus, advan. 
tage of a condition could be taken only by the 
person whose act created the estate to which it was 
annexed, or his heir ; it could not be reserved to a 
stranger {Go, lAU, 214 b), nor could it be aliened 
{Co. Liu, 265 a and note, and see stat. 32 Hen, VIII, 
c, 84) : at the same time, an alienation or destruc- 
tion, as by merger {Webb v. Biusell, 8 T. E. 898 ; 
see now, stat. 8 & 9 Vict. c. 106, s. 9), of the in- 
terest in respect of which the condition had been 
reserved would effectually prevent its exercise by 
any person x this was altered, with regard to con- 
ditions of re-entry incident to reversions, by the 
stat. 82 Hen. YIII. c. 84, which gives to the grantee 
of the reversion the same rights as were exercisable 
by the reversioner. 

In the same spirit, the old lawyers held that not 
only was a person able to deprive himself of the 
benefit of a condition of re-entry, without the power 
of giving that benefit to others; but also that his 
act might be good against him, to deprive him of 
part of the benefit, and at the same time that the 

B 2 



4 XEASES. 

benefit was indivisible, and that therefore what ap- 
plied to part applied to the whole, or that a dispen- 
sation of part was a dispensation of the whole ; and 
this was so held in spite of the most manifest ex- 
pression of the intention of the party (7 Taunt. 
11 n. {/))» This forms the first branch of the rule 
in Dumpor^a Case, which may be thus expressed : — 
A landlord who has once licensed a breach of con^ 
dition then contemplated by the tenant, must he taken 
to have licensed any number of future breaches of 
that condition. 

So far perhaps there is no more in the rule than 
might have been expected ; but the rule goes much 
further. It often happens that a lease contains a 
covenant that the lessee will not do some act, such 
as assigning the term, without the license of the 
lessor ; and the right of re-entry is granted on the 
breach of this covenant, i. e. on the assignment of 
the term by the lessee without the license of the 
lessor. If now the lessee apply for license to as- 
sign, and having obtained it, do assign, the cove- 
nant is never broken, and the right to re-enter has 
never arisen, and therefore, it might be thought, 
could never be waived either prospectively or re- 
trospectively. It is however decided otherwise; 
and the second branch of the rule in Dumpor*s 
Case teaches that a landlord who has once licensed 
the doing an act by the tenant, the doiny which with- 
out license would be a breach of condition, must be 
taken to have licensed cmy number of repetitions of 
future breaches of that condition. This part of the 
rule results from the decision in Dumpor^s Case, 
4 Co. 119 b, s. c. Cro. Eliz. 815 ; and see, for a 
similar case in Equity, Brummell v. M€tcpherson, 14 
Ves. 173. 

The rule has been stated so as to apply to breaches 
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of any condition whatever : it should be observed 
however that the Eeal Property Commissioners in 
their Third Eeport (1 Davids. Conv. 2nd. ed. 132) 
state that it had not, so far as they were aware, 
been decided that this doctrine applied to any 
other covenant or condition than that against aliena- 
tion : and they refer to remarks on this subject by 
Lord Eldon in 1 V. & B. 191. The word * aliena- 
tion ' must here be understood to include under- 
letting as well as assignment. 

In the third place, it is an undetermined point 
whether covenants as well as conditions come within 
the rule in Dumpor*8 Case : that is, whether such 
licenses as are contemplated in the two former 
branches of the rule would furnish an answer to an 
action on the covenant for any future breach, as 
well as bar the landlord's right of re-entry for such 
breach. In the case of Jones v. Jones^ 12 Yes. 
186, Sir William G-rant is reported to have said, 
p. 191, that it was determined that a covenant not 
to underlet without license was at an end by a 
license once granted, and for this Dumpor^s Cctse is 
referred to as an authority. This does not seem 
borne out by other cases, and Mr. Flatt {On Leases^ 
vol. ii. p. 271) thinks that Tkomhill v. King {Cro, 
Eliz, 767) decides the other way. See JPhilpot v. 
Hoare, Ambl. 480. It will be seen that the Beal 
Property Commissioners, in the passage just quoted, 
recognize no difference between conditions and co- 
venants, and the same is the case with the recent 
statute. The remark of Sir W. Grant, in Jones v. 
Jones, is Extrajudicial, as it appears from the report 
that in that case the landlord did not license an 
underletting, but merely waived his right to take 
advantage of the breach of the covenant committed 
by a former underletting without license. 
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Hitherto we have confined ourselres to the case 
of there being but one Lindlord, and one tenant, and 
have not regarded the land as diyisible. But the 
rule goes further: the condition is considered so 
entire, that should the landlord by any act debar 
himself from the exercise of his right of re-entry 
over any particular part of the land, as by a license 
given to one of several joint lessees {Leeds v. Oom^- 
tan cited in Dimpor^s Case), or by an alienation of 
the reversion in part of the land (Co. Litt. 215 a, 
Winter^ 8 Cttse^ I^ye'j 808 b), the whole right is gone 
for ever. No such effect follows from an appor- 
tionment of the condition, by the act of the law or 
by the act of the tenant : this is exemplified by 
Lord Coke in his report of Bumpor's Case, 

We proceed to make a few remarks on the rule 
as it affects conditions of re-entry on assignment or 
underletting without license, referring the reader 
for fuller information to the notes on Dumpor^s 
Cctse in 1 8m. Lea. Ca. pp. 25-36, and to Mr. 
Piatt's work On Leases, vol. ii. pp. 270, sqq. Li the 
first place, the license given must be such as would 
at law bar the landlord's right of re-entry : thus, if 
the condition be not to assign without license in 
writing, a mere verbal license would furnish no an- 
swer to an ejectment brought by the landlord {Boe 
V. Harrison, 2 T. E. 425) for a breach by assign- 
ment, and therefore, a fortiori, the condition would 
be still subsisting, and might be put in force on 
any future breach. Such an ejectment as that re- 
ferred to would probably, in a proper case, be re- 
strained by an injunction out of Chancery, in pur- 
suance of the equity of compelling men to make 
good their representations where it is possible to 
make them good {Ellis v. Colman, M. E. 25 Beav. 
662 ; see p. 673) ; but whether this relief would be 
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extended to future breaches of tlie condition is 
rery doubtful {Richardson v. Evans, 3 Madd. 218), 
though it would seem that such an extension is 
required by the principle that equity follows the 
law. 

If the condition do not contemplate a license, it 
may, of course, still be dispensed with by the land- 
lord ; but in this case the dispensation must be by 
deed, according to the maxim, Unumquodque ligth' 
men eodem modo dissohitur quo ligatmn est. (findse, 
Dig, Tit, Deed, e. 9, «. 27.) 

What acts constitute a breach of a condition not 
to assign is a question depending on the wording 
of the condition. G-enerally speaking, an adjudi- 
cation of bankruptcy (Doe v. Powell, 5 B. & C» 
608), execution (Doe v. Carter, 8 T. E. 61), or 
other act presumed by the law to be done in invi- 
tum, is no breach of a covenant not to assign ; nor 
is the giving a warrant of attorney to enter up judg- 
ment any breach of a covenant not to charge the 
property, even when taken in connection with the 
statute 1 & 2 Vict. c. 110, s. 13 {Croft v. Lamley, 
6 E. A B. 682 ; and in the Ho. Lo. 6 W. E. 623, 
overruling S. C. in the Q. B. 6 E. & B. 648). If 
the warrant of attorney was shown to be a mere 
trick for getting the property taken in execution, 
the case will be different {Doe v. Carter, 8 T. E. 
800 ; Croft v. Jjumley, ubi supra). 

It is said that if the condition be against assign- 
ing, a license to underlet is merely a suspension of 
the condition, which again is of force at the expira- 
tion of the licensed term. 1 Wms. Saund. 288 n. 

The license must be of a contemplated breach. 
When the tenant has once by a breach put himself 
into the landlord's power, the latter may safely 
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waive his then present right to enter, without fear 
of depriving himself of the benefit of the condition 
in the event of any future breach (Doe v. Bliss, 4 
Taunt. 735 ; Boe v. Harrison, 2 T. E. 425) ; but if, 
after an assignment in breach of a condition, the 
landlord accept rent from the assignee, this is a 
waiver of the previous breach. In fact the accept* 
ance of rent eo nomine (see Croft v. Ijumley, in the 
Q. B. 5 E. & B. 648), is the most formal mode of 
recognizing the relation of landlord and tenant as 
existing at the time when the rent became due 
{HaHshome v. Watson, 4 Bing. N. C. 178), and 
this recognition, howsoever made, the landlord will 
not afterwards be allowed to retract, unless he show 
that he acted in ignorance of the facts. (See Coote 
on Landlord and Tenant, 383 ; Doe d, Nash v. Birch^ 
1 M. & W. 402.) This principle regulates most 
cases relating to the waiver of forfeitures. 

The rule of which we are treating, by giving an 
unnatural meaning and effect to licenses, often 
frustrated the intention of landlords ; and it worked 
injury to tenants, who could obtain no license to 
deviate in any degree from their covenants without 
being at the expense of one of the contrivances by 
which the condition could be preserved in spite of 
the rule. This could be done only by some means 
equivalent to the creating of a new condition, which 
has sometimes been attempted by inserting excep- 
tions and negative words in the license, or by in- 
troducing into it a new condition {Lloyd v. Crispe, 
5 Taunt. 249 ; and see 7 Taunt. 11 n. (f ) ) : there is 
little doubt of this being ineffectual (2 Dav. Conv. 
862 n.). 

The course, however, ordinarily adopted was that 
on the giving the license, the tenant should exe- 
cute a deed of defeazance. A defeazance derives its 
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name from its operating in certain cases to defeat 
or destroy the effect of some contemporaneous 
event : thus, in the case before us, the defeazance 
destroyed the effect which the license by itself 
would have had, of barring the landlord's right of 
entry on any future breach of the condition. The 
deed was, in fact, a grant to the landlord of a new 
right of entry, in the same events as would have 
given rise to that right under the original condi- 
tion : when the license was to assign, the defeazance 
was of course executed by the assignee, and gene- 
rally, it was necessary that it should be executed 
by all interested in the term, whether as incum- 
brancers or any other way, as otherwise the right of 
entry would not be good against those who had not 
joined in granting it. Another inconvenience con- 
nected with this course was, that it was not appli- 
cable to leases for lives, which are often granted 
subject to conditions, in the same manner as leases 
for years. The reason of this difference was, that 
estates for life formerly could not be created with- 
out livery of seisin, which was not required for the 
creation of estates for years : Litt. s. 59 ; and the 
law would not allow an estate solemnly created by 
livery of seisin to be made defeazable by any sub* 
sequent secret act, although it was allowable to an- 
nex a condition to the estate at the same time with 
its creation : Co, Litt. 236 b; Cruise, Dig. Tit, Deed, 
c. 9, s. 24. But the effect of an ordinary defeazance 
as above described was, that subsequently to the 
creation of the estate, viz. on the giving of the li- 
cense and execution of the defeazance, the estate 
was made defeazable on a subsequent act, viz. any 
future breach of the condition : such a defeazance 
therefore was inapplicable to leases for life. 

It may be doubted whether this difference be- 

B 3 
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tween estates for life and termB of years be still 
existing, since by the stat. 8 A 9 Vict. c. 106, s. 2, 
estates for life can now be created without livery 
of seisin. 

Such then is the * Bule in Dumpor's Case,^ which 
' the profession has always wondered at ' (4 Taunt. 
736), and which is said by the Eeal Property Com* 
missioners, in their Third Eeport (IDav. Oonv, 131,) 
to have been productive of much inconvenience and 
expense, and not a little litigation. The rule has 
long ceased to apply to Crown lands by virtue of 
the stat. 8 & 9 Vict. c. 99, s. 6,* and by the Act 
which we are considering, it has, to all practical 
purpose, ceased to exist. We will now present the 
first three sections of the Act, which are those 
bearing on this subject, and then proceed to con- 
sider their provisions more particularly. 

Kestriction I. Whcrc any license to do any act which 
license to without such license(l) would create a forfeiture^ 
or give a right to re-enter^ (2) under a condition or 
power reserved in any lease* heretofore granted^ 
or to be hereafter granted shall^ at any time 
after the passing of this Act^(3) be given to any 
lessee or his assigns^ every such license shall^ 
unless otherwise expressed, extend only to the 
permission actually given, or to any specific 
breach of any proviso or covenant made or to be 
made, (4) or to the actual assignment, underlease, 

* Ab to lands taken for the purpoies of the Chureh Bnild- 
ing Acts, see 17 & 18 Yict. c. 82, s. 4. 

' The provisions of these sections aire applicable to leases 
for a term of years absolute or determinable on a life or lives 
or otherwise, and also to a lease for the life of the lessee or 
the life or lives of any other person or persons. See s. 9. 

^ The Act was passed on August 18, 1859. 
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or other matter thereby specifically authorized 
to be done^ but not so as to prevent any pro* 
oeeding for any subsequent breach (unless other- 
wise specified in such license) (5)^ and all rights 
under covenants and powers of forfeiture and re- 
entry in the lease contained shall remain in fuU 
force and virtue, and shall be available as against 
any subsequent breach of covenant or condition, 
assignment, under-lease, or other matter not 
specifically authorized or made dispunishable by 
such license in the same manner as if no such 
license had been given; and the condition or 
right of re-entry shall be and remain in all re- 
spects as if such license had not been given, 
except in respect of the particular matter au- 
thorized to be done. (6) 

II. Where in any lease*^ heretofore granted B<»tricted 
or to be hereafter granted, there is or shaU be a P^"""*" 

,... « . . . licensee. 

power or condition of re-entry on assigmng or 
underletting or doing any other specified act 
without license, and a license at any time after 
the passing of this Act^ shall be given to one of 
several lessees or co-owners to assign or under- 
let his share or interest, or to do any other act 
prohibited to be done without license, or shall be 
given to any lessee or owner, or any one of seve- 
ral lessees or owners to assign or underlet part 
only of the property, or to do any other such act 

* The provisionB of these sectioiu are applicahle to leases 
for a term of years absolute or determinable on a life or lires 
or otherwise, and also to a lease for the life of the lessee or 
the h£d or liTes of anj other person or persons. See s. 9. 

^ The Act was passed on August 13, 1859. 
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as aforesaid in respect of part only of sncli pro- 
perty^ such license shall not operate to destroy 
or extinguish the right of re-entry in case of 
any breach of the covenant or condition by the 
co-lessee or co-lessees, or owner or owners, of 
the other shares or interests in the property or 
by the lessee or owner of the rest of the property 
(as the case may be) over or in respect of such 
shares or interests, or remaining property, but 
such right of re-entry shall remain in full force 
over or in respect of the shares or interests, or 
property not the subject of such license. (7) 

mSSt of eon- ^^^* Whcrc the reversion upon a lease* is 
ditioni of re- severed, and the rent or other reservation is 

entry in oer- ' 

tain oMet. legally apportioned, the assignee of each part of 
the reversion shall in respect of the apportioned 
rent or other reservation allotted or belonging 
to him have and be entitled to the benefit of all 
conditions or powers of re-entry for non-payment 
of the original rent or other reservation, in like 
manner as if such conditions or powers had 
been reserved to him as incident to his part of 
the reversion in respect of the apportioned rent 
or other reservation allotted or belonging to 
him. (8) 

(1) These words ' without such license,' confine 
the efTect of the Act to what we have called the 
second branch of the rule: they leave untouched 
the cases of a license given for an act, the licensing 

■ The proyisions of these sections are applicable to leases 
for a term of years absolute or determinable on a life or lives 
or otherwise, and also to a lease for the life of the lessee or 
the life or lires of any other person or persons. See s. 9* 
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of whicli is not contemplated by the leaBe. Such 
a license must be by deed (ante, p. 6), and it is pro- 
bably thought that no increase of expense would 
be caused by making the tenant or assignee join in 
such deed, so as to give it effect as a defeazance. 
Such a proceeding however is exposed to the incon- 
yeniences pointed out, ante, p. 9, and it is to be 
hoped that the Act wiLl hereafter be extended to 
the whole of the rule. 

(2) The Act appears to recognize a distinction 
between a lease being voidable merely on breach 
of the condition, and its being ab.olutely void: 
such a distinction has been supposed to exist, con- 
sisting in this, that if the lease be voidable, the 
right to take advantage of a breach may be waived, 
but if it be void, no act of the landlord's, short of 
granting a new lease, can bar his right of entry : 
in 1 Sm. Lea. Ca. 81, it is said that this distinction 
is shaken, if not overruled, by the case of Boberts 
V. Davey, 4 B. <& Ad. 664. 

(3) It will be observed, that the Act extends to 
all leases for life or lives or for years absolute or 
determinable, and whether granted before or after 
the passing of the Act ; but it has no effect on 
rights arising out of licenses already granted, so 
that it is in fact purely prospective. 

(4) It is not very clear to what the words ^ made 
or to be made ' refer ; the past participle seems 
inapplicable to ' breach,' and the future participle 
to ' proviso or covenant ;' see ante, p. 7. As to the 
mention of ' covenant,' see ante, p. 5. 

(5) Probably the intention of the landlord, as 
collected from the licensej will govern the Courts 
in determining its extent. 

(6) This first section takes away all unnatural 
effect from licenses given by one landlord to one 
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t^uint to do acts forbidden by the lease to be done 

without license. 

* 

(7) This second section takes away all unnatural 
edect from licenses affecting part only of the land, 
or one only of several lessees. See ante, p. 6. 

This section differs from the preceding in not 
extending to preserve the landlord's right under 
covenants : the question therefore alluded to in 
p. 6, may still arise in the following case: — A. 
leases land to B. and 0. jointly, who covenant not 
to assign without license ; B. applies for a license, 
and, having obtained it, Msigns over his share ; C. 
then assigns without license, and A. sues B. and C. 
on their covenant, alleging for breach the assign- 
ment by C. Is the license to B. any answer to 
this action P 

(8) This section repeals the effect of an aliena- 
tion of the reversion in part of the land mentioned 
ante, p. 3, the rule with regard to which fbrms the 
second resolution in Kmghft Case^ 5 Co. 54 b. 
Accordingly, not only will the landlord retain his 
right of entry over all the land as to which he re- 
tains his reversion, but his grantee will obtain a 
right over so much as is comprised in his grant. 

All mention of covenants is properly excluded 
from this section, for no such inconvenience arises 
from the entire or indivisible nature of rights of 
action as to call for so complete a departure from 
the recognized rules of law, as would be involved 
in making them apportionable. 
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POLICIES OF INSUEANCE. 

We have seen at a former page (ante, p. 3), that 
the observance of the covenants contained in leases 
is generally secured by a proviso or condition that 
on any breach of these covenants being committed, 
the lessor may re-enter on and hold the premises 
as if no lease had been executed. This condition 
is clearly in the nature of a penalty, and not at all 
in that of liquidated damages, according to the 
tests laid down in Kemble v. Fairren, 6 Bihg. 141 
(and see Cass v. Thompson, 6 W. E. 289, Q. B.), 
although, since the penalty is not pecuniary, courts 
of law are unable to afford the relief which they 
are accustomed to administer by giving merely the 
amount of the real injury as damages in an action 
for the penalty. (Homer v. Mintoffl 9 M. & W. 
678.) In equity however the rule is strongly 
established, that where a penalty is inserted merely 
to secure the enjoyment of a collateral object, the 
enjoyment of the object is considered as the prin* 
cipal intent of the deed, and the penalty only as 
accessional, and therefore only to secure the damage 
really incurred. (Per Thurlow, L.C., in Slotnan v. 
Walter, 1 Bro. C. C. 418 ; 2 Lea. Ca. Eq. 908.) 
In general, therefore, if an action be commenced 
to enforce a penalty, this action will be restrained 
by an injunction out of Chanceiy at the suit of the 
defendant at law, and an issue of quantum damnific 
catus directed, the bill being retained in the mean- 
time. A large number of cases under this head 
of equity will be found collected at p. 1249 of 
Darnell's Chancery Practice, third ed. 

The relief thus given is confined to cases where 
an adequate compensatioji can be made to the de- 
fendant in equity for the injury done to him by the 



16 poLiciss 07 mrsrAAiroE. 

act by which the penalty was incurred. The dis- 
tinctions on this point, which are rather fine, will 
be found in the notes to Feachey y. Duke of Somer" 
set, in 2 Lea. Ca. Eq. 908-923. 

Now, among the covenants most commonly found 
in leases is that to insure the premises, and keep 
them insured, which usually provides, that the in- 
surance shall be effected in some office specified or 
assented to by the lessor, and that it shall be in the 
name of the lessor, or in the joint names of lessor 
and lessee ; such a covenant is auxiliary to the 
ordinary covenant to repair and keep repaired, and 
secures the lessor from the risk of the lessee being 
unable to meet the heavy expenditure which the 
fulfilment of the latter covenant would throw upon 
him in the event of the destruction of the premises 
by fire. 

The most trifling deviation from the course di- 
rected by the covenant, is a breach, for which the 
landlord may, if he please, re-enter. Thus, if the 
policy be allowed to drop, for however short a time, 
no acceptance by the office of subsequent premiums 
will be any answer to the landlord's ejectment: 
Wilson V. Wilson, 14 C. B. 616, where Jervis, C. J., 
says (p. 625), * A long series of cases from Doe d, 
Pitts V. Sherwin, 3 Camp. 134, to Doe d. Darling^ 
ton V. JJlph, 13 Q. B. 204, shows, that notwith- 
standing subsequent payments [of premiums], the 
landlord might avail himself of the forfeiture.' 
See, too, Fenniall v. Harhome, 11 Q. B. 368, where 
a covenant to insure in the name of the lessor only, 
was held to be broken by an insurance in the joint 
names of the lessor and lessee. In the converse 
case of an insurance in the name of the lessor only, 
where the covenant required a joint insurance, it 
has been held that as the introduction of the lessee's 



POLICIES OT nrSUBAl^CE. 17 

name was for bis benefit, be migbt waive tbat part 
of tbe covenant, and tbat tberefore no case de« 
cided tbat tbe covenant was broken under sucb cir- 
cumstances. Havens v. Middleton, 10 Hare, 641. 
Mere neglect is sufficient to give rise to tbe land* 
lord's rigbt, no demand on bis part being necessary. 
(Bolfe V. Harris, 2 Price, 206 n. ; Oreen v. Bridges, 
4 Sim. 96.) 

Covenants to insure are not in equity considered 
of sucb a nature tbat adequate compensation for 
a breacb can be made to tbe lessor ; it bas tberefore 
been repeatedly beld, tbat no relief can be bad by 
tbe lessee, in case tbe landlord proceed to enforce 
tbe forfeiture. Tbis was determined in tbe case 
of Reynolds v. Fitt, wbere Sir William Grant, M.B., 
refused tbe injunction moved for by a lessee who 
bad neglected to insure, and on tbe motion being 
renewed before Lord Eldon, L.C., it was refused 
by bim also, after an examination of tbe earlier 
autborities : 19 Ves. 134. See too Ghregaryy.WiU 
son, 9 Hare, 683. 

It will be observed tbat tbe rigbt of a landlord 
to re-enter for a forfeiture is legal ; it is enforced 
by ejectment, and not by suit in Cbancery. In 
accordance tberefore witb tbe ordinary rule of 
common law, tbe fact tbat tbe defendant is a pur- 
chaser for valuable consideration without notice is 
no defence, although tbis is a position which renders 
a person safe from all demands in equity. On the 
sale therefore of a leasehold estate, the purchaser 
may investigate the title, pay his money, and re- 
ceive an assignment, and yet be deprived of all the 
fruits of bis purchase by tbe re-entry of tbe land- 
lord, in consequence of some breacb of covenant of 
which be did not and could not know anything. 
From this liability it results, that a purchaser on 
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an open contract for leaseholds, is entitled to evidence 
that the covenants have not been broken, and it is 
usual in conditions of sale to stipulate that the re- 
ceipt for the last payment of rent shall be accepted 
as sufficient evidence of this. 1 Dav, Cofw. 480, 
564. This receipt, of course, proves merely that 
the landlord had waived all breaches of covenant 
committed previously to the rent accruing due 
{Hartshome v. Watson, 4 Bing. N. C. 178), and of 
which he was aware at the time of giving the re- 
ceipt {Doe d. Nash v. Birch, 1 M. & W. 402) ; the 
purchaser still remains exposed to the risk of being 
ousted for any forfeiture occurred since the last 
day of payment of rent, or of which the landlord 
was ignorant when he gave the receipt, at whatever 
period it may have occurred. (^^ Howell Y,Kig}U^ 
ley, 21 Beav. 881.) 

Gases continually occur in which covenants to 
insure are broken, through mere accident or mis- 
take, as where the policy is effected in the wrong 
office, or in the wrong names ; and it has seemed 
right to the Legislature to grant to Courts of Equity 
the power of relieving against such forfeitures, 
where there has been no fraud or gross negligence 
on the part of the lessee, and there is an insurance 
on foot at the time of the application to the Court 
in conformity with the covenant; but such relief 
can be granted only on occasion of the first breach 
of the covenant by any person ; so that on a second 
breach by the same person, the landlord will still 
be at liberty to enforce the forfeiture, whether the 
first breach were relieved against by the Court, or 
waived by the landlord : this results from ss. 4-6 
of 22 &, 23 Vict. c. 85, while sect. 7 secures to the 
landlord or other person interested the same rights 
with regard to an informal policy as he would have 
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had if the covenant had been strictly observed. By 
sect. 8 protection is given to hand fide purchasers 
of leasehold interests, from liability for previous 
breaches of the covenants of the lease. 
We now give these sections in full. 

IV. A Court of Equity (1) shall have power Belief 
to relieve a^^ainst a forfeiture for breach of a forfeiture 

, ^^ ,.^. ^ . .1 forbreachof 

covenant or condition to insure against loss or oovenaxitto 
damage by fire^ where no loss or damage by certain 
fire (2) has happened^ and where the breach has^ 
in the opinion of the Courts been committed 
through accident or mistake (3) or otherwise^ 
without fraud or gross negligence^ and there is 
an insurance on foot at the time of the applica* 
tion to the Court in conformity with the cove- 
nant to insure^ (4) upon such terms as to the 
Court may seem fit. (5) 

y . The Courts where relief shall be granted^ vnien relief 
shall direct a record of such relief having been Smetobe* 
granted^ to be made by endorsement on the"^ 
lease* or otherwise. (6) 

YI. The Court shall not have power imdeir court not 
this Act to relieve the same person (7) more than anj pew>n 
once in respect of the same covenant or condi* ^^in re- 
tion; (8) nor shall it have power to grant any w^coye.^ 
relief under this Act where a forfeiture under °*^*' ^^' 
the covenant^ in respect of which relief is sought^ 
shall have been already waived out of Court in 
favour of the person seeking the relief. 

VII. The person entitled to the benefit of a LoMorto 

have benefit 

* This term mclndes leasee for lires or years absolute or 
determinable. See sect. 9. 



20 POLICIES 01* IKSUBAirOE. 

of tn in- covenant on the part of a lessee or mortgagor (9) 
iuoruioe. to insurc against loss or damage by fire^ shall on 
loss or damage by fire happening, have the same 
advantage (10) from any then subsisting insu- 
rance, relating to the building covenanted to 
be insured, eflected by the lessee or mortgagor 
in respect of his interest under the lease or in 
the property, or by any person claiming under 
him, (11) but not eflTected in conformity with 
the covenant, as he would have &om an in- 
surance efiected in conformity with the cove- 
nant. 
5^w^«r VIII. Where on the bond fide purchase, after 
fSrfdtare *^® passing of this Act, (12) of a leasehold in- 
*^*tto?^*' terest under a lease* containing a covenant on 
*"i'*f£e *^® P^'^ ^^ *^® lessee to insure against loss or 
iaoert ain damage by fire, the purchaser is furnished with 
the written receipt of the person entitled to re- 
ceive the rent, or his agent, for the last payment 
of rent accrued due before the completion of 
the purchase, and there is subsisting at the time 
of the completion of the purchase, an insurance 
in conformity with the covenant, the purchaser 
or any person claiming under him, shall not be 
subject to any liability by way of forfeiture or 
damages (13) or otherwise, in respect of any 
breach of the covenant committed at any time 
before the completion of the purchase, of which 
the purchaser had not notice (14) before the 
completion of the purchase, but this provision 
is not to take away any remedy which the lessor 

* This term includeB leases for liv'es or years absolute or 
determinable. See sect. 9. 
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or his legal representatives may have against 
the lessee or his legal representatives for breach 
of covenant. 

(1) The Court of Chancery at Westminster has 
a general jurisdiction in all cases of Equity {Mitf, 
JPl, 6), but other Courts of Equity may grant re- 
lief under this section whenever the premises lie 
within their local jurisdiction. 

(2) For a case on the question what] amounts 
to loss or damage by fire, see Austin v. Dretoe, 
6 Taunt. 436, 4 Camp. 360. The words here no 
doubt mean such loss or damage as would have 
been covered by a policy effected in accordance 
with the covenant. 

(3) As to what constitutes an accident within 
the meaning of a Court of Equity, see Story, 
Eq. Jur. § 75-109 ; Smith, Principles of Equity, 
119-124. For mistake, see Story, § 110-183 ; 
Smith, 124-157. 

(4) "We have already seen that it is no answer 
at law to an ejectment for a forfeiture that the 
breach of covenant is no longer continuing (ante^ 
p. 16, Wilson V. Wilson, 14 C. B. 616). But it is 
essential to the success of an application under this 
Act, that the breach should have ceased. 

(5) Since the Legislature has not pointed out any 
other mode of application, any person interested in 
a lease may seek relief under this section, and must 
proceed by bill against all the persons interested 
in the reversion : it is presumed that such a bill 
will usually pray a declaration that the breach of 
covenant in question was committed through acci* 
dent or mistake, as the case may be, with an in- 
junction to restrain any ejectment commenced or 
threatened. If however it should be desired to 
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cure the defect in the lessee's title arisiog £rom a 
past breach of covenant to insure, where the lessor 
does not contemplate enforcing the forfeiture, and 
he has not waived it, the bill will be confined to 
praying a mere declaration, under 15 &, 16 Vict, 
c. 86, s. 50 * 

The bill must contain a statement that no for- 
feiture for breach of the covenant in question has 
been relieved against or waived : sect. 6. 

(6) The object of this enactment seems to be the 
preserving evidence of relief having been given, 
which would bar any futiure similar application by 
the same person : sect. 6. 

(7) From the words * the same person,' it follows 
that the right to relief is restored upon each trans- 
fer of the lease, whether by assignment, will, or 
intestacy. The case may occur of a person com- 
mitting a second forfeiture after the first had been 
relieved against or waived, and assigning his void- 
able interest to a purchaser with notice, to whom 
sect. 8 would afibrd no protection ; in this case it 
would probably be held that no relief could be 
given to the purchaser, although he be not the 
same person as obtained relief before, for this sec- 
tion seems to be founded on the principle that the 
occurrence of a second breach is to be considered 
as conclusive evidence of the presence of fraud or 
gross negligence. However the words clearly point 

* The note to this flection in Morgan's Chancery Acts and 
Orders, 177, states that it seems the section does not appily, 
imless the plaintiff would be entitled to some equitable relief^ 
if he chose to ask for it. This seems hardly borne out by 
the case cited {Booke-^, Lord Kensington, 2 K& J. 768), where 
Woody y.C, refused to make a declaration that no valid 
equitable claim existed against the plaintiff, who had an im- 
disputed legal estate. (See, too, Jadcson v, Tumley, 1 Drew, 
617.) 
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to two applications by the same person, and not to 
two breaches of the covenant by the same person. 

(8) Leases are usually drawn with one condition 
of re-entry on breach of any of the covenants : 
where however the lease contains distinct covenants 
to insure different parts of the premises, there is 
little doubt that relief or waiver in respect of a 
breach of the qpndition by neglect of one covenant 
would be no bar to an application for relief in case 
of breach of any of the other covenants. 

(9) By the statute 14 Geo. III. c. 78 s. 83, any 
person interested in any buildings situated within 
the bills of mortality, or in the places named in 
the Act, may insist on the application of any in- 
surance-money payable on such buildings to rein- 
stating them. This section is preserved unrepealed 
by the present Metropolitan Buildings Act, 7 & 8 
Vict. c. 84, Schedule A. As however this Act ap- 
plies to any policy, it is unaffected by the present 
section. 

A lessor may be entitled to the benefit of a cove- 
nant to insure in two ways : it may be agreed that 
the policy shall be effected in the lessor's name, or 
in the joint names of himself and the lessee, in 
which last case of course the money would be pay- 
able only on the joint receipt ; or the lease may 
contain a covenant that the insurance-money shall 
be laid out in reinstating the buildings. A cove- 
nant by the mortgagor to insure and keep insured 
is often introduced into mortgages ; and this cove- 
nant may require the policy to be in the name of 
the mortgagee, or in the joint names of the mort- 
gagor and mortgagee, and it may extend to requi- 
ring the insurance-money to be applied in rebuild- 
ing. In all these cases the mortgagee is entitled 
to the benefit of the covenant. Moreover it is said 
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that " in the case of the mortgage of property in- 
sured by an existing policy, even without express 
stipulation between the parties to the mortgage, 
the mortgagee would have an equity in the case of 
damage by fire to require the insurance-money to 
be laid out in reinstating the property" (2 Dav, 
Conv, 641). This would afford another instance of 
a mortgagee entitled to the benefit of a policy : the 
case would probably be the same with regard to a 
policy effected by the mortgagor in his own name 
in pursuance of a covenant to insure which was 
silent as to the disposal of the insurance-money ; 
but no case appears to have been decided upon the 
point, for in Garden v. Ingram, 23 L. J. Ch. 478 
L. C, the mortgage contained an assignment of 
the then existing policy, of which assignment, of 
course, the mortgagee was allowed the benefit. 

(10) A policy consists of a covenant by the 
company, that in the event of a loss they will pay 
a certain sum to the insured ; and therefore it is 
by his release or receipt, and by his alone, that the 
company could be discharged at common law, and 
the same appears to be still the case : the rights of 
the lessor or mortgagee in case of an informal in- 
surance would seem therefore to be merely equi- 
table, and subject to be defeated by a hon&fide pay- 
ment by the company. It is therefore advisable 
that any person seeking the benefit of this section 
should give the earliest possible notice of his claim 
to the company. 

(11) It has been decided that a covenant to in- 
sure in a lease of buildings within the bills of mor- 
tality runs with the land, so as to bind assignees of 
the lease {Vernjon v. Smith, 5 B. & A. 1). The law 
would probably be held to be the same, where the 
place of the statute 14 Geo. III. c. 78, s. 83 is sup- 
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plied by an express covenant that the money shall 
be applied in rebuilding. 

(12) In order that this section may be applicable, 
it is necessary that the purchase should not have 
been completed by conveyance, and payment of the 
money before August 13, 1869. 

We have seen at a former page (p. 18), that on a 
sale of leaseholds without any special condition, the 
vendor may be required to prove the negative, that 
the covenants have not been broken ; and that this 
liability is usually avoided by the introduction of a 
condition, under which the purchaser is compelled 
to be content with very unsatisfactory evidence 
that he gets anything for his money. This section 
improves the position of both parties. The pur- 
chaser must assure himself that a proper insurance 
is on foot at the time of the completion of the pur- 
chase, and this will be sufficient for his protection, 
and is all that he will be entitled to require proof 
of, even though the conditions are silent on the 
subject. 

(13) It is not easy to see in what case a pur- 
chaser could be liable in damages in respect of a 
breach of covenant committed before the convey* 
ance to him of the legal estate. Through the pri- 
vity of contract between the lessor and lessee, 
the latter and his personal representatives are al- 
ways liable in damages for the breach of any cove- 
nant, at whatever time and by whatever person, it 
may be committed: each assignee of a lease is, 
through the privity of estate between him and the 
lessor, liable in damages for any breach which he 
may commit of such covenants as run with the 
land : but this liability commences and terminates 
with the privity of estate on which it depends. See 
Orescot v. Gfreen, Salk. 199. 

€ 
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(14) This notice may be actual or constructive : 
see the notes to Le Neve y. Le Neve, 2 Lea. Ca. 
Eq. 84-55. 



INTEEPEETATION OF TEEMS. 

Preceding IX. — ^Thc preceding provisions shall be appli- 
spp^Tto" cable to leases for a term of years absolute or 
termofjeiffB determinable on a life or lives or otherwise^ and 
etc. ^ ' also to a lease for the life of the lessee^ or the life 
or lives of any other person or persons. 



EENT-CHAEGES. 

By the 1st and 2nd sections of this Act a remedy 
is applied to an inconvenience often felt in con- 
nection with the enforcement of the remedies for 
the recovery of rents-service : by the 10th section, 
a similar inconvenience is corrected in the case of 
rent-charges. 

The common law recognized three principal spe- 
cies of rents, rent-service, rent-charge, and rent- 
seek (Litt, s. 213) : besides these, we meet with some 
other less usual species (Cruise, Dig. Tit. BentSy 
c. 1, ss. 10, 11, 13, 14). The three specie^ above men- 
tioned are discriminated by the remedies applicable 
to their recovery, when payment was refused. The 
owner of the rent might in all three cases recover 
the amount of each payment as it became due, in 
an action of debt on the agreement against the per^ 
sons who enjoyed the profits of the land (Cb. Idti. 
47 a, 146 b ; Selwyn, JV. P. 624), and in the case of 
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rent-seek, this was the only remedy the owner had 
at common law. In case either a rent-service or a 
rent-charge were in arrear, the owner might dis- 
train, and the difference between them lay in the 
origin of this right. Eor a rent-service, which was 
a rent reserved to the reversioner on the grant of a 
particular estate, the owner might distrain of com- 
mon right, i. e, without any express grant to him 
of such a right: but a rent-charge was one, the 
grant of which by the owner of the land was ac- 
companied by an express grant of the right to dis- 
train for arrears. The right to distrain for arrears 
has, by the stat. 4 Geo. II. c. 28, s. 5, been an- 
nexed to rents-seek. We may say therefore that 
this right arises in the case of rents-service &om 
the common law, in that of rent-charges from the 
agreement of the parties, and in that of rents-seek 
from the statute just referred to. 

We have at a former page (mte, p. 3) seen that 
a condition of re-entry on non-payment of rent is 
commonly inserted in leases in aid of the right of 
distress, and that under such a condition the land- 
lord may re-enter and again enjoy the land as if no 
lease had been made of it : and this provision is 
found most efficient for its purpose. It is com- 
mon also to insert into grants of rent-charges a 
similar provision, whereby, on any payment of the 
rent becoming L arrear for a specified time, the 
grantee has a right to enter on the whole or any 
part of the land, and receive the profits until the 
rent and expenses are satisfied (see the form of 
such a grant, 2 Dav, Gonv, 402). This remedy is 
clearly far more efficient than that by distress. The 
right to use it springs purely &om the grant of the 
parties, and does not arise in the case of rents- 
seek ; hence, in spite of the statute, a rent-charge is 

c 2 
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practically far more easily recovered than a rent- 
seek. 

If different parts of an estate subject to a rent- 
charge get into the hands of different persons, as 
by a sale in lots, the owner of the rent-charge may 
enforce his remedies of distress and entry against 
any part of the land he pleases, and it is thus the 
interest of all owners of any portion to see that the 
rent is regularly paid. If any one of the land- 
owners is compelled to pay the whole rent, he may 
have an action of contribution against each of the 
other owners, unless the circumstances exclude the 
supposition of an agreement to contribute: see 
Selw, N. P. 80. 

Moreover, the several owners may, if they please, 
agree among themselves that the whole burden of 
the rent shall be borne by one of their number, but 
of course no such agreement can affect the rent- 
owner's rights, in case that one fail in the duty 
which he has taken upon himself. 

Now, rent-charges, before the so-called Mortmain 
Act, 9 Geo. II. c. 36, were often created as afford- 
ing the best means of providing a steady, certain 
income for charities, and a considerable part of the 
land in the country is subject to burdens of this 
nature : these charges are generally in amount in- 
significant, compared with the whole rental of the 
land. Eent- charges are also frequently created 
under powers of jointuring, and in some districts, 
especially in Manchester and Liverpool, a custom 
exists of selling land in consideration of a perpetual 
rent-charge limited out of the land {Wms, Beal 
Property, 275 ; in 1 Bav. Oonv. 465, the custom ia 
characterized as ' pernicious '). Hence it not unfre- 
quently happens that, on the sale of an estate in 
lots, difficulty is felt, as to the mode of securing 
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the purchasers from that liability to answer for the 
default of one of their number, which we have 
pointed out as resulting from a simple sale, with an 
agreement by one of the purchasers to pay the 
rent. It may well be the case, that the rights of 
distress and entry on one single lot would afford to 
the rent-owner abundant security ; and in such a 
case it might be thought easy to obtain his concur- 
rence ; but until the passing of the present Act, it 
was out of his power to concur, without risking, or 
in general losing, his rights as against the whole 
estate. 

To understand the reason of this, we must refer 
to what has been said on the rule in I>umpor*8 Case^ 
ante, p. 3. It has there been shown that the com-* 
mon law regarded conditions of re-entry as against 
common right, and therefore subjected them to 
strict rules, whereby they were exposed to easy de-» 
struction : and especially to the rule that if such a 
condition of re-entry were gone in part it was gone 
altogether, so that a release or purchase of part of 
the land destroyed the right to enter on the re- 
mainder. Conditions of re-entry to secure rent- 
charges were subject to the same rule, and we shall 
see hereafter that it is at least doubtful whether 
the recent statute has changed the law on this 
point. But not only was the condition considered 
entire, but the rent-charge itself was so : if the 
owner of the rent-charge by any act, as by a re- 
lease or purchase of part, disabled himself at law 
from exercising his right of distress over a particu- 
lar part of the land, he thereby disabled himself 
from resorting to any other part, so that in fact the 
rent-charge by this act became extinct {Idtt, s. 
222; Co. lAtt, 147 b). It is clear, therefore, that 
the owner of the rent-charge could not safely give 
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a release of part of the land, and on this account 
it became necessary to have recourse to some cir- 
cuitous method of avoiding the inconvenience 
pointed out in the last paragraph. 

Several modes have been devised for accomplish- 
ing this. If the owner of the rent would consent 
to join, the object might be completely attained hj 
a release of the whole rent-charge, accompanied by 
a re-grant of a rent of equal amount, to be issuing 
out of part of the property ; this new rent would 
of course be posterior to any estates or charges to 
which the land had become subject since the grant 
of the original rent, and moreover the stat. 9 Geo. 
II. c. 86, prevented the application of this plan to 
cases where the rent belonged to a charity. Some- 
times the rent-owner covenanted not to distrain on 
any but one lot ; such a covenant would be specific 
cally enforced by injunction in equity, but it is 
doubtful whether it would not amount to a release 
at law {Butler v. Monnings, Noj, 5 ; but see Dueof 
V. Jeffhries, Gro. Eliz. 852 ; and 9 Jarm. Conv. 815) ; 
sometimes the rent-owner simply executed a written 
agreement, not under seal, binding himself in the 
required manner, which would be enforced by in- 
junction (Cruise, Dig. Tit. Bents, c. 8, s. 20) ; and 
sometimes he granted the rent to trustees, in trust 
to raise it out of the one lot, and pay it to him : 
(see a precedent of such a grant in Frideaux, Conv, 
821). 

If, as was generally the case, the rent-owner 
would not concur in any of these courses, a rent- 
charge was usually limited to trustees out of the 
one lot, on trust to apply it in discharge of the 
original rent-charge; see 1 Dav, Conv, 465-469, 
for remarks on this course. 

No rule of law forbad the apportionment of a 
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rent-charge among several owners, so as to give 
them the right to distrain, though the right of re- 
entry was indivisihle. {Bivis v. Watson^ 5 M. & W» 
255 ; see p. 266.) 

It may be remarked, that the whole of this doc- 
trine is legal only, and has no place in the system 
of equity ; and therefore if a rent-charge be 
granted out of land subject to a legal mortgage, 
the grantee may release part of the land without 
fear of losing his equitable remedy against the re- 
mainder. 

The following is the section by which the recent 
Act remedies this inconvenience. 

X. The release (1) from a rent-charge of part Beieaseof 
of the hereditaments charged therewith, shall |^^t« 
not extinguish (2) the whole rent-charge, but tmguiSi.^' 
shall operate only to bar the right to recover (2) "**" * 
any part of the rent-charge out of the heredi- 
taments released, without prejudice nevertheless 
to the rights of all persons interested in the 
hereditaments remaining unreleased, and not 
concurring in or confirming the release. (3) 

(1) "We have seen that a purchase by the rent- 
owner of part of the lands charged is an extin- 
guishment of the rent-charge, ante, p. 29 ; it should 
be remembered that this case is unaffected by the 
Act ; in fact it is not within the mischief which it 
was intended to remedy. 

(2) It will be remembered that a rent-charge is 
where a man seized of land grants a rent to be 
issuing out of that land, with a clause of distress. 
Lift. s. 218. A clause of re-entry is very commonly 
added, but this is a mere accident, and forms no 
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essential part of the rent-charge. A release of part 
of the land was an extinguishment of the rent, and, 
after such extinguishment, the condition could 
never be broken, and the right of re-entry could 
never arise. But apart from this, the condition of 
re-entry being entire, the release from it of part of 
the land would operate as a release of the whole ; 
and it does not seem clear whether the present Act 
has preserved it from destruction. It certainly has 
not done so by express words, and to suppose that 
such is the effect of the word * only,* would be to 
extend the second part of the clause beyond the 
first. There is no. hint in the section of any mode 
of * recovering ' a rent-charge out of land, except 
that of distraining, which is implied in the mention 
of the word * rent-charge.' 

(3) Suppose A. to be seized of Blackacre, and 
B. of Whiteacre, and a rent-charge in favour of C. 
to be issuing out of these two estates ; if C, by 
threat of distress on Blackacre, compel A. to pay 
the whole rent, A. has the right to compel B. to re- 
imburse him a sum, having to the whole rent-charge 
the same ratio as the value of Whiteacre bears to 
Blackacre and "Whiteacre together. The latter 
words of the section preserve this right to A., al- 
though C. have released Whiteacre, and thereby 
disabled himself from proceeding against B. ; the 
words seem inserted to prevent the effect of any 
unforeseen result which might arise from the earlier 
part of the section. 
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JUDGMENTS. 

The present subject will not detain us long. 

A judgment-creditor has the choice of two 
methods for obtaining satisfaction of his debt out 
of the lands of his debtor. He may at law issue 
9JX elegit, and under that writ take all the lands of 
the debtor, aud hold them until his debt is satisfied 
by the profits ; this i^vTit was given by the statute 
13 Edw. I. St. 1, c. 18 (Westminster 2), and its 
efficiency is increased by 1 & 2 Vict. c. 110, s. 11. 
This course is legal; but the judgment-creditor 
may, if he please, have recourse to a Court of Equity 
to enforce the charge which 1 & 2 Vict. c. 110, s. 13 
gives him over the land of his debtor. 

The latter remedy, it is supposed, might be safely 
released by the creditor, as to part of the land, 
without prejudice to his rights over the rest ;* an(i 
after such a release, he would be restrained by in- 
jiWiction from putting in force his legal right to 
take, by elegit, the land released. Inasmuch how- 
ever as the obtaining such an injunction would 
necessitate an application to a Court of Equity, 
the debtor could not make a good title to the re- 
leased part of the land, unless the creditor con- 
sented to release also his right to an elegit. This 
right however was considered to be of an indivisible 
nature, so that, as in the case of a condition of re- 
entry, ante, p. 39, and of a rent-charge, p. 29, a 
release &om it of part of the land amounted to a 
release of the whole ; it followed, that no judgment- 
creditor coul d safely be advised to give such a re- 

* No case appears to have arisen on this point ; but the 
analogy of other instances seems to leave little doubt that 
the decision would be as stated in the text. 

c 3 
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lease, and great inconyenience was experienced in 
dealing with the land. 

For this inconyenience a remedy is supplied in 
the following section. 

Beiease of XI. Thc rclease from a jndgment of part of 
charged not any hereditaments charged (1) therewith^ shall 
judgment, not affect the yalidity of the judgment as to the 
hereditaments remaining unreleased^ or as to 
any other property not specifically released, (2) 
without prejudice, nevertheless, to the rights of 
all persons interested in the hereditaments or 
property remaining unreleaaed, and not concur- 
ring in or confirming the release. (3) 

(1) The hereditaments charged with a judgment, 
and a release of part of which would have been a re- 
lease of the whole under the old law, embrace " all 
such lands, tenements, rectories, tithes, rents, or he- 
reditaments, including lands and hereditaments of 
copyhold or customary tenure, as the person against 
whom execution is sued, or any person in trust for 
him, may have been seized or possessed of at the 
time of entering up the said judgment or at any 
time afterwards, or over which such person shall at 
the time of entering up such judgment, or at any 
time afterwards, have any disposing power which 
he might, without the consent of any other person, 
exercise for his own benefit." 1 & 2 Vict. c. 110, 
s. 11. 

(2) It appears that there are two classes of pro- 
perty over which the rights of the judgment-cre- 
ditor are preserved by these words. But for them 
it might have been supposed that, by the release of 
part of the hereditaments, all right to take the 
personal property in execution was gone, (as would 
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have been the case before the Act,) although the 
right was preserved as to the remaining heredita- 
ments : 6 Bac. Abr. 637. Moreover the release of a 
judgment is a release of all securities for the debt 
(see Cotoper v. Oreen, 7 M. & "W. 633), and therefore 
it vras necessary to enact that a release of part of 
the hereditaments should have no such effect. 

(3) These words preserve the right to contribu- 
tion of a person who has acquired part of the land 
liable to be taken in execution, and who has been 
compelled to pay the whole of the judgment debt. 
See note (3) to the preceding section. 

This section and the preceding apply to releases 
executed after August 13, 1859. 



POWEES. EXECUTION. 

In former times it was common to require, on 
the execution of powers, the observance of various 
formalities, without which there could be no execu- 
tion valid at law. What these formalities in each 
case were to be was dictated merely by the judg- 
ment or caprice of the author of the power ; and 
they seem generally to have been intended to give 
greater solemnity to the act of execution, and thus 
prevent a rash and inconsiderate appointment: 
thus, although a deed was effectual to pass an in- 
terest, although unattested, yet when a power was 
to be exercised, it was common to require the pre- 
sence of two or more witnesses, and these some- 
times of a particular rank, as noblemen. Sealing, 
too, was often required to wills exercising powers ; 
and sometimes no appointment could be made until 
some trifling article, as a ring, had been tendered 
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to some person named. In fact, the whole matter 
was lefb to the discretion of the donor of the power : 
the law allowed him to make the property shift on 
the happening of any event he pleased, and his 
pleasure was that it should shift on the performance 
by the donee of the appointed acts ; and so far was 
this carried, that a power might be given oyer te- 
nements, to be exercised bj will attested by one 
witness, although the Statute of Erauds required 
three witnesses (see the decree in Thwaites v. Dye^ 2 
Vem. 80, n. (2), and 1 Sugd. Powers, 154). Two 
witnesses are now necessary and sufficient for every 
appointment by will. 1 Vict. c. 26, s, 10. • 

Owing to the variety of solemnities which were 
required for the due exercise of different powers, it 
not unfrequently happened that mistakes were made 
in particular cases ; and the slightest mistake of this 
kind was held to be fatal at law : the event never 
happened that was contemplated by the author of 
the power, and on which he had directed that the 
property was to shift. But a different view was 
taken in Courts of Equity: here the solemnities 
appointed by the author of the power were looked 
upon as mere formalities, and the will of the donee 
was considered the essential matter ; hence ' where 
the intention to execute a power is sufficiently de- 
clared, but the act declaring the intention is not an 
execution of the power in the form prescribed, there 
the defect will be supplied in equity {Shannon v. 
Bradstreet, 1 S. & L. 63) ; the person taking in de- 
fault of appointment will be declared a trustee for 
the person informally appointed. However, to ob- 
tain this reliefj the claimant must show some kind 
of superior equity, by showing that the donee of 
the power was under some obligation to execute in 
his favour : which obligation may arise out of a va- 
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luable consideration, as in the case of purchasers, 
mortgagees, and creditors ; or out of a merely meri- 
torious consideration, as in the case of wives and 
legitimate children and charities. See, on the whole 
doctrine, Toilet v. Toilet, 2 P. Wms. 489, and the 
notes on that case in 1 Lea. Ca. in Eq. 185-198. 

The Legislature has thought fitto go much further 
in disregard of the wishes of the author of the power 
than was done by the old law : by 12th section of the 
present Act the relief which was as we have seen 
equitable only, and confined to a few privileged 
classes of appointees is extended to all indiscrimi- 
nately, and is made effectual at law as well as in 
equity, provided that the appointment is made by 
deed, attested by two witnesses: this section will how- 
ever be seen not to go the length of the correspond- 
ing section of the Wills Act, 1 Vict. c. 26, sec. 10, so 
as to invalidate an appointment made in the pre- 
scribed form : the deed attested by two witnesses 
is made to be in all cases sufficient, but not in all 
cases necessary. This section is confined to infor- 
malities in the execution and attestation of the in- 
strument exercising the power, and does not dis- 
pense with the obtaining of any consent which may 
be required by the terms of the power. Inasmuch 
as an irrevocable deed differs from a will in some- 
thing more than the execution and attestation, the 
old rule is rightly preserved untouched that an ap- 
pointment by deed is not even in equity a good 
execution of a power to appoint by will. Meid v. 
8hergold, 10 Ves. 370 ; see p. 380. 2 Sugd. Powers 
138. 



XII. A deed hereafter ^ executed in the pre- Mode of 

executdon of 
• That is to say, executed after August 13, 1859, the day ^^^' 
of the passing of the Act. It is immaterial when the deed 
creating the power was executed. 
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sence of and attested (1) by two or more wit- 
nesses^ in the manner in which deeds are ordi- 
narily executed and attested^ shall^ so far as re- 
spects the execution and attestation thereof^ (2) 
be a valid execution of a power of appoint- 
ment by deed or by any instrument in writing 
not testamentary^ (3) notwithstanding it shall 
have been expressly required that a deed or in- 
strument in writing made in exercise of such 
power should be executed or attested with some 
additional or other form of execution or attes- 
tation or solemnity : provided always that this 
provision shall not operate to defeat any direc* 
tion in the instrument creating the power that 
the consent of any particular person shall be 
necessary to a valid execution^ or that any Act 
shall be performed in order to give validity to 
any appointment having no relation to the mode 
of executing and attesting the instrument^ and 
nothing herein contained shall prevent the donee 
of a power from executing it conformably to the 
power by writing or otherwise than by an in- 
strument executed and attested as an ordinary 
deed^ and to any such execution of a power this 
provision shall not extend. 

(1) Owing to the case of Wri^hi v. Wakeford, 
17 Yes. 454, and the others discussed in 1 Sugd. 
Powers, 804 et seq,, it would seem prudent that 
the attestation clause of any deed intended to take 
effect under this section should express that the 
deed was * executed by * the appointor * in the pre- 
sence of the witnesses 'who attest the execution/ 
See, however, Bwrdett v. Doe d, Spilshury, 10 CI. & 
Fi. 840. 



POWEB. TEKAJTT FOB LITE. 89 

(2) These words confine the effect of the section 
to the curing of mere informalities ; they alone, 
without the subsequent proyision, would be enough 
to exclude from its operation the case of the omis- 
sion of consent required to the appointment. 

(3) The section has no application to powers to 
be exercised by wiU. See ante, p. 87. 

It will be observed that this section is to some 
extent retrospective, inasmuch as it applies to all 
appointments made after August 18, 1859, without 
regard to the date of the creation of the power. 



POWER TENANT FOE LIEE. 

A tenant for life without impeachment of waste 
is at liberty to cut the timber on the estate for his 
own benefit, and also to open mines and do other 
such acts {Lewis Bowles* Case, 11 Go. 82 b ; 
Tudor*s Lea. Ca. in Eeal Property, 67) : the only 
restriction being that arising from the rule against 
equitable waste : 1 Lea. Ca. Eq. 451. 

Tenants for life are frequently invested by settle- 
ments with powers of selling the estate, or of con- 
senting to sales under powers vested in trustees : 
such powers are likewise given to tenants for life 
by many statutes, as by the Land Tax Act, 42 
Geo. III. c. 116, and by the Lands Clauses Conso- 
lidation Act, 1845, 8 & 9 Vict. c. 18. In all these 
cases, a tenant for life without impeachment of 
waste may, if he please, cut the timber and sell it 
at the same time with the land (Wblfy, Hill, 2 
Sw. 149 n.), and keep the price of the timber to 
himself, while the price of the land remains sub- 
ject to the uses of the settlement : or he may sell 
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the land witli the timber upon it, bo that the whole 
price may be settled for the benefit of those in re- 
mainder: but he may not sell the land and the 
uncut growing timber at distinct prices, and settle 
the price of the land, while retaining the timber 
money to his own use. The principal case on the 
subject is one where the tenant for life had power 
to consent to a sale made under a legal power by 
trustees, and the timber money was estimated se- 
parately and paid to him : a real action having been 
commenced against the purchaser by the remainder- 
man under the settlement, it was held {Cholmeley v. 
Faxton^ 3 Bing. 207, affirmed in error, 8ub. nom, 
Cocherell v. Cholmeley , 10 B. <& C. 564) that the 
execution of the power was bad in law. The pur- 
chaser thereupon filed a bill in Chancery to have 
the defective execution of the power aided in his 
favour ; but Sir J. Leach, M.E., held that the de« 
cision at law showed that there had been no execu- 
tion of the power by the trustees (see Lord Ten-» 
terden's judgment, 10 B. & C. 5G9), and that 
therefore, in accordance with a well-known rule 
{Piggott V. JPeivrice, Com. 250, seep. 254 ; Buchell 
V. Blenkhorny 5 Ha. 131), the plaintiff could have 
no relief: {Cocherell v. Cholmeley, 1 E. & M. 418). 
This decision was affirmed in the House of Lords : 
2 E. & M. 751 ; 1 CI. & Fi. 60 ; see 2 Sugd. Powers, 
486 : Doran v. Wiltshire, 3 Sw. 699 ; and Doe v. 
Fhilipg, 1 Q. B. 84, a case under the Land Tax 
Act. 

The case of Cocherell v. Cholmeley is rightly 
stigmatized by Lord Chancellor Brougham, 1 CI. 
& Ei. 60, as a case of very great hardship, as one 
of the hardest cases that he had ever seen, even 
upon the law of powers. The Legislature has in 
the following section applied a remedy to prevent 
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any similar hardsliip being hereafter experienced. 
It will be found to give to the remainder-man the 
same advantage as he would have had in case the 
power had been properly exercised : while the pur- 
chaser loses only the price of the timber, and not 
the whole estate. 

XIII. Where under a power of sale a bond saie under 
fide sale shall be made (1) of an estate with the le ayoXi 
timber thereon^ or any other articles attached xmst^J^ ^ 
thereto^ and the tenant for life or any other tenunt for 
party to the transaction shall by mistake be 
allowed to receive for his own benefit a portion 
of the purchase-money as the value of the 
timber or other articles, it shall be lawful (2) for 
the Court of Chancery upon any biU or claim or 
application in a summary way, (3) as the case 
may require or permit, to declare that upon 
payment by the purchaser or the claimant under 
him of the full value of the timber and articles 
at the time of sale, with such interest (4) thereon 
as the Court shall direct, and the settlement of 
the said principal moneys and interest under the 
direction of the Court upon such parties as in 
the opinion of the Court shall be entitled thereto 
the said sale ought to be established ; and upon 
such payment and settlement being made accord- 
ingly the Court may declare (5) that the said 
sale is vaUd, and thereupon the legal estate shall 
vest and go in like manner as if the power had 
been duly executed, (6) and the costs of the said 
application as between solicitor and client shall 
be paid by the purchaser or the claimant under 
him. (7) 
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(1) This section does not interfere with existing 
rights, as it applies only to sales made afber the 13th 
August, 1859 : the date of the settlement is imma- 
terial. 

(2) No limit of time spears to be prescribed 
within which the application must be made : the 
matter is left therefore to the effect of the Statute 
of Limitations, 3 & 4 Will. IV. c. 27, and the 'or- 
dinary rules of equity discouraging laches on the 
partofappHcants. 

The purchaser would probably find it difficult to 
obtain relief after a recovery in ejectment by the 
remainder-man. 

(3) It would seem that a declaration under this 
section may be made either on an application for 
that express purpose, or in the course of any other 
proceeding, where the occasion may arise : thus, the 
title of a vendor might be cured by a declaration 
made in the course of a specific performance suit. 

The original application under the section should 
be made by bill or special claim, until some general 
order of the Court authorizes the commencement 
of proceedinga by original summona in chambers. 

(4) Interest is in ordmary cases allowed in Courts 
of Equity at the rate of £4 per cent., and there can 
be little doubt that this will be the rule followed 
here. 

(5) It seems that the declaration here mentioned 
will be made on the further consideration of the 
cause, upon the certificate of the Chief Clerk that 
the proper settlement has been approved and exe- 
cuted. 

(6) We have seen that an appointment such as 
is dealt with in this section is invalid at law (ante, 
p. 40) ; it was necessary therefore to give to a de- 
claration the effect of a vesting order, as the legal 



FOWEBS. CHABGE OP DEBTS. 43 

estate would generally be settled in such a way that 
the applicant could not otherwise procure it, ex- 
cept by proceeding under the Trustee Acts. 

(7) The application is wholly for the benefit of 
the purchaser, and would not have been necessary, 
had not he or his advisers failed to insist on obtain- 
ing a good title; it is therefore just that all the 
costs shoidd be thrown upon the applicant, and no 
discretion seems to be left to the Court on this 
point. It should be observed, that the costs are to 
be taxed on the more liberal principle 'between 
Bolicitbr and client.' Dan. Fr. 1076. 
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The sections from the 14th to the 18th relate to 
the means of giving effect to a testamentary charge 
of debts or legacies on land, where the will does 
not expressly provide the requisite machinery for 
raising the amount of the charge. On this point 
a good deal of controversy has lately arisen on the 
question, whether or not a power of sale is in any 
such case given by implication to the executor. 
The series of cases on the subject commences with 
Mrbes V. Peacock, 12 Sim. 628, and Shaw v. BorreTy 

1 Keen, 559, and ends with Bohifuon v. Lawater, 
17 Beav. 592, s. c. 5 D. G. M. & G. 272, Wri^leif v. 
Sykes, 21 Beav. 337, and Mdsforih v. Armstead^ 

2 K. & J. 333. The result is thus summed up in 
1 Lea. Ca. Eq. 77: 'Where there is a general 
charge of debts upon real estate, the executors 
have in equity an implied power to sell it, and they 
alone can give a valid receipt for the purchase- 
money ; but as they do not take by implication a 
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legal power 'to sell, and cannot convey the legal 
estate (JDoe d. Jones y. Hughes, 6 Exch. 223), the 
persons in whom it is Tested (if it be not already 
in the executors by devise or otherwise), must con- 
cur with them in the conveyance.' 

The doctrine thus established appears not to 
have met with the favour of conveyancers. See 2 
Dav. Conv. 832 n.. Dart's V. & P. 400, 476 n., and 
the pamphlet by Mr. Joshua Williams, ' On the 
Power of an Executor to sell Beal Estate under a 
Charge of Debts.' In a note to the 13th edition 
of his * Treatise on the Law of Vendors and Pur- 
chasers,' Lord St. Leonards says (p. 545 n,), that 
Hohinson v. Lowater and Wrigley v. 8y1ce8 have 
introduced considerable difficulty upon titles, and 
that it would not be safe to rely on the authority 
of these cases. 

Questions are likely to continue to arise upon 
this subject ; the recent Act has no application to 
wills coming into operation before August 13th, 
1859, and moreover there is nothing in it to take 
away any power which may, in accordance with the 
above cited decisions, be vested in any person. 

The whole of the property of a deceased person 
is now (since the statute 3 & 4 "Will. IV. c. 104) 
liable to be applied in payment of his debts. K he 
die intestate, leaving an incompetent heir, or by a 
will, not charging his debts on his land, he devise 
the land in strict settlement or otherwise to incom- 
petent persons, it seems that the general creditors 
can obtain satisfaction only by means of a sale by 
the Court of Chancery, in a suit instituted for the 
administration of the estate ; and simple contract 
creditors have no means, short of a like suit, of 
enforcing the satisfaction of their claims against a 
competent heir or devisee (2 Dav, Con/o. 832 n.). 
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Wlien however the will contains a charge of debts 
or legacies, it is often accompanied by an express 
power to the executor or to the devisee, to raise the 
money required by sale or mortgage ; in such cases 
no difficulty arises. But the will may contain a 
mere charge of debts or legacies, without any 
course being pointed out by which it can be acted 
upon ; it is under these circumstances, that the re- 
cent cases have ascribed an implied power of sale, 
and of signing valid receipts, to the executor. The 
present Act distinguishes the cases where the estate 
subject to the charge becomes beneficially* vested 
in any person, in fee or in tail, or for the testator's 
whole estate or interest, from cases where it does 
not become so vested. In the former class of cases 
it is the duty of the beneficial owner to discharge 
the liability to which his estate is subject, and he is 
competent to do so, inasmuch as he can, out of his 
interest, make an effectual sale or mortgage, in 
which he may compel the person having the legal 
estate under the will to concur, if this be rendered 
necessary, by reason that that estate is devised upon 
trust for the absolute beneficial devisee ; here then 
there is no need for a power to raise the amount of 
the charge, and therefore the Act gives none, but 
leaves the matter to be determined by the old law. 
"When however the estate subject to the charge 
is not beneficially devised to any person in fee or 
in tail, or for the testator's whole estate and inte- 
rest, or, in other words, where the estate is settled 
by the will, the Act makes a further distinction ; 
the devise may be of the whole of the testator's 
interest to trustees for the objects of the settle- 
ment, in which case the 14th section gives to the 

* This seems to be the correct construction of the con- 
cluding provision of sect. 18 ; see note (10), post. 
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trustees a power to sell or mortgage for the pur- 
pose of raising the charge ; or the will may not 
adopt the machinery of an absolute devise to trus- 
tees, but may contain a direct gift of either the 
whole or of part of the estate to the objects of the 
settlement ; here the 16th section gives to the ex- 
ecutors the power to make the necessary sale or 
mortgage. 

The powers conferred by the 14th section are, 
by the 15th, extended to every person in whom 
the trust estate may have become vested in any 
manner, except by conveyance inter vivos, or who 
may have in any manner become trustee. This 
provision obviates, as to this case, the questions 
which continually arise as to whether powers are 
transmissible to representatives of the original 
donees. See 1 Sugd. Powers, 129 ; Titley v. WoU 
stenholme, 7 Beav. 425. Similarly the power con- 
ferred by the 16th section may be exercised by the 
person in whom the executorship is for the time 
being vested. It is also by the 16th section de- 
clared, that the executor's power shall not be 
merely equitable, but shall operate as a common law 
power over the legal estate, supposing, of cotirse, 
that such legal estate was vested in the testator. 

Purchasers and mortgagees are by the 17th 
section exempted from inquiring whether the 
powers conferred by the 14th, 15th, and 16th sec- 
tions, have been correctly exercised in their favour. 



DeTiaeein XIV. Whcrc by Buy will which shall come 
^S^^ney into Operation (1) after the passing of this Act^ 
mthrtSmd^ the testator shall have charged (2) his real estate 
^'^ or any specific portion thereof, with the pay- 
pmrinfhe ^^g^^ ^f j^jg debts, or with the payment of any 
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legacy or other specific sum of money^ and shall 
have devised the estate so charged to any trustee 
or trustees (8) for the whole of his estate or 
interest therein^ and shall not have made any 
express provision for the raising of such debt^ 
legacy, or sum of money out of such estate, it 
shall be lawful for the said devisee or devisees 
in trust, notwithstanding any trusts actually de- 
clared by the testator to raise such debts, le- 
gacy, or money, as aforesaid, by a sale, or abso- 
lute disposition, by public auction or private 
contract, of the said hereditaments or any part 
thereof, or by a mortgage* (4) of the same, or 
partly in one mode and partly in the other, and 
any deed or deeds of mortgage so executed, may 
reserve such rate of interest, and fix such period 
or periods of repayment as the person or per- 
sons executing the same shall think proper. 

XV. The powers conferred by the last section powers 
shaU extend to all and every person or persons t^J^ 
in whom the estate devised shall, for the time saman, 
being, be vested by survivorship, descent, or de- etT***'* 
vise, or to any person or persons who may be 
appointed under any power in the wiU, or by 

the Court of Chancery, to succeed to the trus- 
teeship vested in such devisee or devisees in 
trust as aforesaid. (5) 

XVI. If any testator who shall have created Bxeoutowto 
such a charge as is described in the fourteenth of nu^g", 
sectioD, shall not have devised the hereditaments whore them 
charged as aforesaid in such terms as that, his dent deyise. 
whole estate and interest therein shall become 

« The mortgage may be legal or equitable. See sect. 25. 
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vested in any trustee or trustees, (6) tte executor 
or executors for the time being named in such 
will (if any) shall have the same or the like 
power of raising the said moneys as is hereinbe- 
fore vested in the devisee or devisees in trust of 
the said hereditaments, and such power shall 
from time to time devolve to and become vested 
in the person or persons (if any) in whom the ex- 
ecutorship shall for the time being be vested ; (7) 
but any sale or mortgage^ under this Act shall 
operate only on the estate and interest, whether 
legal or equitable, of the testator, and shall not 
render it unnecessary to get in any outstanding 
subsisting legal estate. (8) 
Purchasers, XVII. Purchascrs or mortgagees shall not be 
bound to in- bouud to iuquirc whether the powers confer- 
powera* red by sections Fourteen, Fifteen, and Sixteen 
of this Act, or either of them, shall have been 
duly and correctly exercised by the person or 
persons acting in virtue thereof. (9) 
Sections 14, XVIII. The provisious contained in Sections 
not to usect Fourteen, Fifteen, and Sixteen, shall not in any 

eertainsales, • i* is* ±. i ^ i 

etc., nop to way prcjudicc or anect any sale or mortgage al- 
de^Msin ready made or hereafter to be made under or in 
pursuance of any will coming into operation be- 
fore the passing of this Act ; but the validity of 
any such sale or mortgage shall be ascertained 
and determined in all respects as if this Act had 
not passed : and the said several sections shall 
not extend to a devise(lO) to any person or per- 
sons in fee, or in tail, or for the testator's whole 
estate and interest, charged with debts or lega- 

*■ The mortgage may be legal or equitable. See seot. 25. 



fee or taU. 
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cies, nor shall they affect the power of any such 
devisee or devisees to sell or mortgage as he or 
they may by law now do. (11) 



(1) The Act extends to all wills where the tes- 
tator has died since August 13th, 1859. 

(2) The Act does not affect cases where no 
charge of debts occurs in the will. As to what 
amounts to a charge, see the note to Silk v. Prime, 
2 Lea. Ca. Eq. 95-99. 

(3) See the restriction placed upon this power 
by section 19. 

(4) A simple power to mortgage real estate does 
not authorize the insertion of a power of sale 
(Clarke v. Panopticon, 4 Drew, 26 ; Drake v. Whit- 
more, 19 L. T. 243). Nor, it seems, does a simple 
power of sale always authorize a mortgage with 
power of sale, 1 D. G, M. & G. 645. But where 
the power, as here, is to sell or mortgage, the inser- 
tion of a power of sale in a mortgage will be sup- 
ported. See Bussell v. Plaice, 18 Beav. 21. 

(5) It seems that cases may occur in which each 
of two distinct persons might be entitled to exer- 
cise the power. Thus if new trustees of the will 
are appointed by the Court, and a delay occur in 
procuring a conveyance or vesting order to pass 
the estate out of the old into the new trustees : the 
power might be exercised by the old trustees, as 
the persons in whom the estate is vested, and by 
the new trustees, as having been appointed by the 
Court to succeed to the trusteeship. This is the 
more important, as the exercise of the power con- 
veys the legal estate, and an appointee is under no 
obligation to see to the application of the purchase- 
money. He therefore obtains an indefeasible title, 

D 
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unless collusion or notice by lis pendens or other- 
wise can be proved against him. 

(6) This will be the case when there is a com- 
plete or partial intestacy as to the real estate 
charged, or where there is a devise, wholly or in 
part, to the persons to be benefited, without the in- 
tervention of trustees. See note (10) post. 

(7) The power will remain as long as the origi- 
nal chain of representation is maintained ; but it will 
not be exercisable by any administrator, whether 
cum testamento anneoco, de bonis non, or otherwise. 

(8) We have seen that the case of Doe v. Hughes^ 
6 Exch. 223, negatives the existence in executors 
of any legal power of sale. Such a power is, how- 
ever, clearly given by this section over the whole 
interest of the testator. But this power, of course, 
does not extend to enable the executor to deal with 
interests which were not vested in the testator, 
such as an outstanding legal estate. Such an es- 
tate is not in fact subject to the charge, out of ' 
which the power arises. | 

(9) This section does not exempt the purchaser \ 
from the necessity of seeing whether the power has ' 
arisen, and be actually vested in the person claim- 
ing to exercise it. It however does exempt him 

from inquiring whether the sale be necessary (see 
Stronghill v. Anstetf, 1 D. G. M. & G. 636), and 
from seeing to the application of the purchase- 
money : see sec. 23, and the notes. 

One effect of these provisions will be that a mere 
charge of debts will henceforward bring the case 
within the 47th section of the Equity Jurisdiction 
Act, 15 & 16 YicJt. c. 86. Proceedings, therefore, 
for administration of the estate may be commenced 
in chambers : see Ogden v. Lowry^ V. C. K. 4 "W. Br. 
156. 
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(10) The 14th section enacts that when any tes- 
tator shall have devised his estate to anj trustee or 
trustees, for the whole of his estate or interest 
therein, certain consequences are to follow. The 
18th section in terms enacts that the section just 
cited shall not extend to a devise to any person or 
persons in fee or in tail, or for the testator's whole 
estate and interest. It seems that the latter sec- 
tion must be confined to devises different from 
what have been mentioned in the former, namely, 
devises to trustees : hence it seems that we must 
understand the devises mentioned in the 18th sec- 
tion to mean beneficial devises only. This con- 
struction is helped by the consideration that cases 
where there is a beneficial devise enabling the be- 
neficiary to dispose of the whole estate are not 
within the mischief which the Act is designed to 
remedy. 

Cases may still arise where a suit will be neces- 
sary, if the whole beneficial interest be devised to 
infants or other persons under incapacity. 

(11) The Act takes away no rights or powers 
from any one : it merely gives additional facilities 
for the administration out of court of real estate 
charged with debts. 



INHEEITANCE. 

It was a well-known rule of the Common Law 
that the descent of an estate in fee-simple was in 
every case traced from the person last seised {Co. 
Idtt. 15 a), according to the maxim, Seisina facit 
MHpitein, This rule gave rise to frequent questions 
both of law and fact when a dispute arose as to the 

d2 
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root of descent in particular cases, which was made 
to depend on the question whether or not seisin 
had been acquired. To obviate these questions for 
the future, the Act for the Amendment of the Law 
of Inheritance (3 & 4 Will. IV. c. 106) enacted (s. 
2*) that in every case the descent should be traced 
from the purchaser, which is explained (ss. 1, 2*) 
to mean the person last entitled who shall not be 
proved to have inherited, or (ss. 3, 4*) the person 
to the heir of whom land has been limited. This 
Act applies (ss. 11, 12) to all descents taking place 
before January 1, 1834. 

It happened that very soon after the coming into 
operation of the Act, a case arose in which the rule 
as to the root of descent produced an unfortunate 
result, against which, though foreseen {First Report 
of the Real Property Commissioners^ p, 16), it had 
not been thought right to provide. G., a found- 
ling, died intestate seised of land, leaving issue by 
his late wife, M., one child, N. ^'. entered as heir, 
and after January 1, 1834, died seised, intestate and 
without issue. A stranger got possession of the 
land, against whom an ejectment was brought by 
B., who claimed as heir ex parte matemd of N., being 
descended from M.'s eldest brother. It was held 
that the lessor of the plaintiff had made out no 
title to the land, and the defendant had a verdict : 
Doe d, Blackburn v. Blackburn, 1 Moody & Bobin- 
son, 547. This was, of course, upon the ground 
that by the then recent Act the descent was to be 
traced from the purchaser G., and the lessor of the 
plaintiff had no pretence for claiming as his heir : 
in fact, G. could have no heirs but descendants, and 
his descendants were extinct, so that the land es- 

* These sections will be found i» extenso after the 20th 
section of the principal Act. 
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cheated to the lord for want of an heir. On read- 
ing the following sections of the new Act, it will be 
found that they, in such a case, direct the descent 
to be traced from the person last entitled, which 
rule would have secured the success of the claimant 
in Doe v. Blackburn. 

XIX. Where there shall be (1) a total fail- Descent: 
ure of heirs of the purchaser, or where any traced, 
land*^ shall be descendible as if an ancestor had 
been the purchaser thereof,^ and there shall be 

a total failure of the heirs of such ancestor, then 
and in every such case the land shall descend (2) 
and the descent shall thenceforth be traced from 
the person last entitled to the land as if he had 
been the purchaser thereof. 

XX. The last preceding section shall be read Preceding 

section in- 

as part of the Act ^' For the Amendment of the ooroo»ted 
Law of Inheritance " of the session of the third 
and fourth years of the reign of King William 
the Fourth, chapter one hundred and six (3.) 

It will be convenient to insert in this place those 
portions of the Inheritance Act, 3 & 4 Will. IV. 
c. 106, which bear upon the foregoing sections. 

I. The word ' land ^ shall extend to manors, Meaning of 
advowsons, messuages, and all other heredita- Act. 
ments, whether corporeal or incorporeal, and 
whether freehold or copyhold, or of any other 
tenure, and whether descendible according to 

* For the meaning of * land * in this section, see 3 & 4 
WiU. IV. c. 106, 8. 1, post. 

»» See 3 & 4 WiU. IV. c. 106, ss. 3, 4, post. 
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the custom of gavelkind or borough English or 

any other custom^ and to money to be laid out 

in the purchase of land^ and to chattels^ and 

other personal property^ transmissible to heirs^ 

and also to any share of the same hereditaments 

and properties or any of them^ and to any estate 

of inheritance or estate for any life or lives, or 

other estate transmissible to heirs, and to any 

possibility, right or title of entry, or action, and 

any other interest capable of being inherited, 

and whether the same estates, possibilities, 

rights, titles, and interests, or any of them, 

shall be in possession, remainder, reversion, or 

'The Pur- cxpcctancy. And the word 'the purchaser' 

®^"®'-* shall mean the person who last acquired the 

land otherwise than by descent, or than by any 

escheat, partition, or inclosure, by the effect oi 

which the land shall have become part of or 

descendible in the same manner as other land 

'Fenoniact^^^^^d ^7 dcsccut; and the expression 'last 

entitled/ entitled to land ' shall extend to the last person 

who had a right thereto, whether he did or did 

not obtain the possession or the receipt of the 

rents and profits thereof. 

Descent H. In evcrv case descent shall be traced from 

■hall always _ 

be traced the purchascr ; and to the intent that the pedi- 

fxoni the 

pnpchaeer, grcc mav ucvcr bc carried further back than the 

Dut the last . 

owner shau circumstanccs of the case and the nature of the 

be consider- . _ 

ed to be the title shall rcquirc, the person last entitled to the 

purchaser, ^ ■» i 'l^ j* -, /»i»a 

unless the land Shall, tor the purposes of this Act, be con- 

proTed. sidered to have been the purchaser thereof, 

unless it shall be proved that he inherited the 

same, in which case, the person from whom he 
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inherited the same shall be considered to have 
been the purchaser^ unless it shall be proved 
that he inherited the same ; and in like manner 
the last person from whom the land shall be 
proved to have been inherited, shall, in every 
case, be considered to have been the purchaser, 
unless it shall be proved that he inherited the 
same. 

III. When any land shall have been limited a limitetion 
by any assurance executed after the 31st day of grantor or 
December, 1833, to the person or to the heirs ahau ore«ta 
of the person who shall thereby have conveyed puroiuwe. ^ 
the same land, such person shall be considered 

to have acquired the same as a purchaser by 
virtue of such assurance, and shall not be con- 
sidered to be entitled thereto as his former 
estate or part thereof. 

IV. When any person shall have acquired where 
any land by purchase under a limitation to the by porohaae 
heirs or to the heirs of the body of any of his tationsto 
ancestors, contamed m an assurance executed their ances- 
after the said 31st day of December, 1833, orshi&dl. 
under a limitation to the heirs, or to the heirs the ancestor 
of the body of any of his ancestors, or under a porohaaer. 
limitation having the same effect, contained in 

a will of any testator who shall depart this Ufe 
after the said 31st day of December, 1833, then 
and in any of such cases such land shall descend, 
and the descent thereof shall be traced as if the 
ancestor named in such limitation had been the 
purchaser of such land. 

(1) The section applies to all cases of descent 
taking place after August 13, 1859. 



"•^■"•^■■■^^^"••••^iWB^r'iw"'"''* ■ ■ iivi I I mw 



56 U^HEBITAKCE. 

(2) The effect of the 19th section of the Act is 
perfectly clear ; it substitutes the person last en- 
titled as the root of descent, in the place of the 
purchaser, in all cases, when otherwise the land 
would escheat for want of heirs of the latter. It 
should be observed, that this partial return to the 
old law does not raise the question above alluded to, 
p. 51, as to whether seisin had been acquired ; no- 
thing but the right needs now to be attended to, 
although the * person last entitled ' may not have 
acquired seisin. 

There is one case in which the rule established 
by the present statute seems to interfere with that 
symmetry which characterized the rules for tracing 
descents under the Act of 1833. In Doe v. Black- 
hum, ante, p. 52, the person last entitled was N., 
and by the new rule, B.'s claim would have suc- 
ceeded, inasmuch as he was heir of N. ; to this no 
objection can be made. Moreover, if N. were a male, 
and had died leaving one child, E., who died seised 
intestate, and without issue, still B. would be the heir 
of E. the person last entitled. But suppose N. to 
have been a female, and to have died leaving one 
child, E., and her husband, S. ; in this case, on E.'s 
death seised, intestate and without issue, the claim 
of S. would prevail over that of B. It is submitted, 
that it would have been more in accordance with 
the spirit which regulated the whole of the amended 
law of inheritance, and which, in particular, dic- 
tated the 8th section of the Amendment Act, 
whereby the mother of the more remote male an- 
cestor is to be preferred to the mother of the less 
remote male ancestor, if, in default of heirs of the 
purchaser, the descent were traced from the person 
next to the purchaser in the line of descent ; in the 
case of Doe v. Blackbu/rn, this would be N., and. 
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in the case we have supposed, B. would succeed, as 
heir of N., to the exclusion of S. Of course the 
case can hut rarely occur, and therefore it is of hut 
slight importance which rule was adopted hy the 
Legislature. 

(3) This section is incorporated with the In- 
heritance Act, 3 & 4 Will. IV. c. 106, which con- 
tains a definition of the word ' land,' different from 
that given hy 22 & 23 Yict. c. 35, s. 25. The only 
material difference seems to he, that the former in- 
cludes heirlooms and money which, by virtue of 
some covenant or agreement, ought to be laid out 
in the purchase of land, and which is in equity 
considered as land ; such money would never es- 
cheat, but would, on failure of heirs of the person 
entitled, become the absolute property of the trus- 
tees ; see Bv^'gess v. Wheate, 1 Eden, 177. 



ASSIGNMENT OF PEESONALTY. 

The 21st section of the Act removes a technical 
rule of the common law, of which the only practi- 
cal effect has long been to make two deeds neces- 
sary in certain cases, where the intention of the 
parties could be easily expressed in one. This rule 
is, that a person cannot convey directly to himself, 
jointly with other persons (1 Satmd. Uses, 129). 
In the case of freeholds, this rule has long ceased 
to operate, for nothing prevents a person conveying 
land to another to the use of himself, jointly with 
others, and this is the course constantly adopted. 
As however the Statute of Uses does not extend 
to any interests less than freehold, it follows that 
the same course cannot be adopted in the case of 

D 3 
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leadseholds for years or other personal property. 
Now it often happens, that on the renewal of a trust 
it is necessary to vest in the new body of trustees 
jointly the interest which the continuing trustees 
have in personal estate; for this purpose it was 
formerly necessary for the old trustees to assign to 
a provisional trustee, who then, by another deed, 
assigned to the new trustees. See 6 Blyth. Conv. 
526 ; Frideaux, Precedents, 465. 

This inconvenience is remedied by the following 
section, which does not appear to require any note. 

^^^^^^ XXI. Any person shall have power to assign 
■ad others, personal property, now by law assignable, in- 
cluding chattels real^ directly to himself and 
another person or other persons or corporation, 
by the like means bs he might assign the same 
to another. 



PUECHA8EES. CROWN DEBTS. 

At common law, the lands of a debtor were in no 
case liable to be taken in execution by his creditor: 
but by the statute of Westminster 2 (13 Edw. I. 
c. 18), the writ of elegit was given, by which the 
creditor might have delivered to him one-half of the 
lands of the debtor ; this was held to extend to the 
lands which the debtor had at the time of entering 
up judgment, or at any time afterwards (Cruise^ 
Dig. Tit. Statute Merchant, etc, s. 43). 

Great hardship was suffered by persons who had 
paid money for the purchase or on the security of 
lauds, liable to be taken in execution by creditors 
of the vendor or mortgagor, who became such be- 
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fore the conveyance, but of whose claims the pur* 
chaser or mortgagee could know nothing: to re- 
medy this, the statute 1 & 2 Yict. c. 110 (besides 
extending the remedy by elegit to the whole of the 
lands of the debtor, and making every judgment a 
charge in equity on the lands), provided (sec. 19) 
that no judgment should, by virtue of that Act, af- 
fect any lands as to purchasers, mortgagees, or cre- 
ditors, unless and until a memorandum of the parti- 
culars were registered in the office of the Common 
Pleas. 

By 2 & 3 Vict. c. 11, s. 4, it is enacted that every 
judgment registered under 1 <& 2 Vict. c. 110, s. 19, 
should, after the expiration of five years from the 
registration, be void as to purchasers, mortgagees, 
and creditors, unless it were re-registered within 
five years before the accrual of the rights of such 
purchasers, mortgagees, or creditors. 

By virtue of 18 & 19 Vict. c. 16, ss. 4, 6, no 
judgment which might be registered shall affect any 
lands as to purchasers, mortgagees, or creditors, 
unless it be duly registered and re-registered, not- 
withstanding that such purchasers, mortgagees, and 
creditors, became such with notice of the judgment. 
And by s. 6 of the same statute, it is made suffi- 
cient that the judgment should have been registered 
within five years previous to the accrual of the 
right of the purchaser, mortgagee, or creditor, al- 
though such registration may not have taken place 
till after the lapse of more than five years from the 
then last previous registration. 

By the writ of extent (given by stat. 33 Hen. 
VIII. c. 39, s. 60, coupled with 27 Edw. III. c. 29) 
the Crown can at any time seize the lands of any 
person indebted on any obligation or specialty made 
for any cause touching the King, including all lands 
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which had belonged to the debtor at date of the 
obligation or specialty, or at any time since. More- 
over, the stat. 13 Eliz. c. 4, renders the lands of 
persons holding any of the several offices there 
enumerated, liable to be taken in execution for the 
arrears of their accounts as if the officer the day he 
became, first, officer or accountant, had stood bound 
by writing obligatory to her Majesty for payment 
of the arrears ; from this enactment those persons 
are excepted whose yearly or whole receipts do not 
exceed £300. 

These prerogative remedies make no exception 
of the case of bond fide purchasers or mortgagees : 
the writ of extent may sweep away everything, ir- 
respective of their claims ; and it should be ob- 
served that a purchaser from an accountant to the 
Crown was not safe, even if he ascertained that 
nothing was at the time of the sale due from the 
vendor : for the Crown's lien for arrears whenever 
accrued was the same as if they accrued on the day 
of acceptance of the office, nor was it originally 
discharged even by payment of the purchase-money 
into the Exchequer : this however was altered by 
the statute 1 & 2 Geo. lY. c. 121, s. 10 ; and see also 
2 & 3 Vict. c. 11, ss. 10, 11. 

Until the year 1839, no means were provided to 
enable intending purchasers to ascertain whether 
the land was liable to be taken under Crown pro- 
cess, for no public lists were kept of Crown debtors 
by specialty, nor of the holders of accountable 
offices. In that year it was enacted (2 & 3 Vict, 
c. 11, s. 8) that no Crown judgment, statute, or 
recognizance, debt found by inquisition, obligation^ 
or specialty, or acceptance of office which should 
thereafter be accepted, should affect any lands as to 
purchasers or mortgagees, unless and until a memo* 
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randum of the particulars should be lefb with the 
Senior Master of the Court of Common Pleas ; and 
bj the following section provision is made for the 
entry in the register of any quietus obtained by 
the Crown debtor or accountant. This section, it 
should be observed, does not affect the rights of the 
Crown in the case of persons who accepted account- 
able offices before the passing of the Act (4th June, 
1839), nor does it give any protection to private 
persons being judgment creditors of an unregistered 
Crown debtor. 

It is hoped that the preceding short sketch of 
the successive changes in the law as to the regis- 
tration of Crown debts, and of judgment debts due 
to private persons wiU enable the reader to under- 
stand the following section of the recent Act. 
Those who desire fuller information on the sub- 
ject, are referred to the treatise of Mr. Frideaux, 
on the Law of Judgments and Crown Debts as 
they affect Eeal Property. 

XXII. From and after the 31st day of De- After Dec. 

81 1869 

cember, 1859,(1) the provision for re-registry of provision m 
judgments, decrees, or orders, rules or orders con- try'coS?"' 
tained in the Act of the session of the second & s vict! c 
and third years of Queen Victoria, chapter ele- i9ViSt.o.i5, 
yen, as explained and amended by the Act of the cnSmlJbu, 
session of the eighteenth and nineteenth years of 
Queen Victoria, chapter fifteen, shall extend and 
apply to every such judgment, statute, recogni- 
zance, inquisition, obligation, specialty, or accep- 
tance of oflBce, as is by Section Eight of the first- 
mentioned Act required to be registered, (2) so 
that it shall be obligatory on the Crown, so as to 
bind the lands, tenements, or hereditaments of its 
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debtors or accountants^ as against purchasers^ 
mortgagees, or creditors, (3) becoming such after 
the 31st day of December, 1859, to re-register 
in like manner, as it is obligatory on a private 
person, and so that notice of any such judgment, 
statute, recognizance, inquisition, obligation, spe- 
cialty, or acceptance of office, not duly re-regis- 
tered, shall not avail against purchasers, mort- 
gagees, or creditors, (3) becoming such after the 
81st day of December, 1859, as to lands, tene- 
ments, or hereditaments : and this provision shall 
apply to every such judgment, statute, recog- 
nizance, inquisition, obligation, specialty, or ac- 
ceptance of office, as since the passing of the first- 
mentioned Act has been registered (4) under 
the provisions therein contained, or as shall here- 
after be so registered. This section shall not 
extend to Ireland. 

(1) This section has no operation until 1 Jan. 
1860: the rights of the Crown against all pur- 
chasers, mortgagees, or creditors, becoming such 
before that date will be determined by the old 
law. 

(2) The section seems to put the Crown exactly 
on the footing of a private person with respect to 
re-registration ; at present a purchaser or mortga- 
gee, to obtain the greatest possible security against 
the Crown, must search the books at the Common 
Fleas, in the names of all persons who have been 
beneficially interested in the land, during the whole 
period of the continuance of such beneficial inte- 
rest : imder the new law, the search need not be 
carried back in any name more than five years from 
the date of the purchase. 
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(3) The statute 2 <& 3 Yict. c. 11, s. 8, gave no 
protection to creditors : it would appear, however, 
that any judgment entered up after 31 December, 
1859, will give to the judgment creditor priority 
over any process against an unregistered Crown 
debtor. 

(4) It will be remembered that no statute re- 
quires the registration of acceptances of offices ac- 
cepted before 4 June, 1839. A purchaser there- 
fore from one who still holds an accountable office, 
which he accepted before that date, derives no pro- 
tection &om the omission of his name from the 
register. 



PURCHASERS. APPLICATION OP 

MONEY. 

The evil which is provided against by this section 
is one which there is no difficulty in remedying by 
the introduction of the proper clause into deeds 
dealing with the property : at the same time, the 
almost universal introduction of this clause shows 
what are usually the wishes of the parties concerned, 
while the effect given by the present section to in- 
tention, still leaves it open to any person to leave 
his property subject to the old rule, whenever the 
particular circumstances of the case appear to render 
such a course desirable. 

To understand exactly the former state of the 
law on the subject of this section, we must recur to 
the origin of trust estates. 

A trust is said to be * the equitable or beneficial 
interest or ownership of or in real or personal pro- 
perty existing apart from and collateral to the legal 
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interest or ownership :' Smith, Man. Eq, 99. In 
every trust therefore there are two persons con- 
cerned ; the trustee has the legal estate or interest, 
and the cestui que trust has the equitable estate or 
interest. Each of these estates or interests may 
be conveyed apart from the other by the owner : 
the legal estate being conveyed by the trustee in 
the same manner as if it were not incumbered with 
a trust : the equitable estate being conveyed by the 
cestui que trust, for which purpose forms of convey- 
an^ are adopted similar to those employed for pass- 
ing legal estates : 1 Saunders, on Uses cmd Trusts, 342 . 
The conveyance of the legal estate by a simple 
trustee has no effect on the equitable interest : un- 
less there has been a bond fide purchase for valu- 
able consideration without notice (in which case 
the purchaser is protected from the claim of the 
cestui que trust, Basset v. Nosworthy, Eep. t. Einch, 
102, and the notes in 2 Lea. Ca. Eq. 5-22), every 
person who obtains the legal estate from a trustee 
becomes himself a trustee : see Sau/nders v. Dehew, 
2 Vern. 271 (a very strong case) ; Allen v. Knight, 
5 Hare, 272 ; Jackson v. Bowe, 2 S. & S. 472. 
From this it follows that if it be wished to convey the 
beneficial as well as the legal interest to a pur- 
chaser, either aU persons having equitable claims 
on the property must join in the conveyance, or else 
the trustee must be invested with a power by 
virtue of which he can pass the equitable interests 
of all the parties, although they are not vested in 
him. The former course is often inconvenient or 
even impossible, as when the cestuis que trust are 
not in esse or not ascertained : but cases constantly 
recur in which it is desirable that land or other 
property should be made saleable in certain events : 
it is therefore the constant practice to vest a power 



PUEOHASEES. APPLICATION OF MONET. 65 

of sale in the trustee. The moet usual case in 
which this is done is that of mortgages,*' where the 
object is to give to the mortgagee every facility for 
realizing his security independently of the mortga- 
gor ; and so far is this carried that it has been held 
that the power which an executor or administrator 
has of selling or mortgaging the personal estate of 
the deceased involves the right to give to the mort- 
gagee a power of sale {Bussell v. Flaice, 18 Beav. 
21) : but the case is otherwise, where there is a 
power to mortgage real estate {Clarke v. Boyal 
Panopticon, 4 Drew, 26). It is also very common 
in family settlements to give to trustees a power of 
sale, where the property is to be divided into shares 
individually too small to be enjoyed in specie ; or 
where it is wished to provide for the possibility of 
some advantageous offer being made for the estate. 
If marriage articles direct aU u«udoT proper powers 
to be inserted in a settlement, this will include a 
power of sale {Hill v. Hill, 6 Sim. 136; Feake v. 
Penlvngton, 2 V. & B. 311). For forms of powers 
of sale, see 1 Dav. Conv. 224>, 339. 

If now we suppose a power of sale to be exer- 
cised in favour of a purchaser, the equitable claims 
of the cestuis que trust at once attach upon the 
purchase-money, for which they alone can in gene- 
ral give a discharge : in fact, the purchaser holding 
this money, which he knows to be subject to equita- 
ble claims, is a trustee of it, and responsible there- 
fore for the performance of aU the duties of a trus- 
tee. From this it is clear that a mere power of 
sale is of very little use, as the estate, being sub- 

* It must be remembered that for mauy purposes a first 
mortgagee is not considered as a trustee {Peacock v. Burt, 
Coote, Mortg. 693), but the distinction does not affect the 
matter treated of in the text. 
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ject to the lien for the purchase-money and interest, 
will remain unsaleable in the hands of the pur- 
chaser, until the cestuis que trust have all been as- 
certained and have joined in giving discharges for 
the money. It is usual therefore to give a further 
power to the trustee in whom the power of sale is 
vested, by virtue of which he is enabled to give a 
good discharge for the purchase-money. Thus, in 
an ordinary mortgage, the receipt of the mortgagee 
is usually made a good discharge to a purchaser 
under the power of sale, although the purchaser 
knows that the surplus of that money, after pay* 
ment of the mortgage debt, belongs in equity to 
the mortgagor. And in settlements it is usual to 
give to the trustees power of signing good receipts 
for any money payable to them under the trusts 
thereby reposed in them, whether it be money paid 
for the purchase of trust property, or trust money 
called in &om an investment : such a form is given, 
1 Dav. Gonv. 310. 

It will be readily understood that, in accordance 
with the spirit prevailing throughout the system of 
our courts of equity, no power in the trustee to 
sign receipts will protect a purchaser or other per- 
son who pays the money in bad faith, as when 
the payment is made under circumstances which 
clearly show that the trustee receives the money 
in breach of his trust ; the absence of bona Jldes 
vitiates everything (Eland v. Eland, 4 My. & Cr. 
420) : but the hond fide payment to and receipt of 
any person to whom any purchase or mortgage 
money is payable upon any trust does not discharge 
the person paying the same from seeing to the ap- 
plication or being answerable for the misapplication 
thereof, unless it be declared, either expressly or 
impliedly, by the instrument creating the trust or 
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securitj that such payment is to discbarge the 
person making it. 

In all well-drawn instruments creating trusts or 
securities under which money is payable to the 
trustees or mortgagees, a clause is inserted ex- 
pressly declaring that the receipts of the person 
receiving the money shall be good discharges. If 
no such power be expressly given, it nevertheless 
is often implied from the nature of the trust. 
Whether this implication arises is a question de- 
pending in each case on the intention of the tes- 
tator, settlor, or mortgagor, as manifested by the 
instrument, and therefore is altogether indepen- 
dent of any circumstances occurring after the execu- 
tion of that instrument : see 8tronghill v. Anstey^ 
1 D. G. M. & G. 662. 

It does not come within our plan, and would in 
fact be now comparatively useless, to state the dis- 
tinctions, as to what was held sufficiently to imply 
an intention that the receipts of persons in a fidu- 
ciary position should be good discharges: the 
reader will find the subject fully treated of, in the 
notes to Elliot ▼. Merrymom^ 1 L. Ca. Eq. 50-77 ; 
Lewin on Trustees, 431 et seq. ; Sugdeuy Vendors 
and FurchaserSf chapter xviii. 

XXIII. The bond fide (1) payment to and re- ^^^^ 
ceipt of any person to whom any purchase or ^^l •^ 
mortgage^ money shall be payable (2) upon any "^^'^•y- 

* The term ' mortgage * includes every instrument by virtue 
whereof any tenements or hereditaments, or any part or share 
of or estate or interest in any tenements or hereditaments, of 
what tenure or kind soeyer, are in any manner conveyed, as- 
signed, pledged, or charged as security for the repayment of 
money or money's worth lent, and to be re-conveyed, re-as- 
signed, or released, on satisfaction of the debt : sec. 25, and 
see the note on that section. 
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express or implied trust, shall (3) effectually dis- 
charge the person paying the same from seeing 
to the application or being answerable for the 
misapplication thereof, (4) unless the contrary 
shall be expressly declared by the instrument 
creating the trust or security. (5) 

(1) The absence of honu fides will vitiate every act 
done in pursuance of the power of signing valid 
receipts given by this section to all trustees and 
mortgagees; in numerous cases the Courts have 
had to determine what circumstances were suffi- 
cient to give to the person paying money construc- 
tive notice of a fraudulent intention on the part of 
the person giving the receipt : see Stronghill v. 
Anstey, 1 D. G. M. & G. 635 ; D&oaynes v. Nolile^ 
3 Jut. N. S. 707 ; M'Leod v. Brwmmond^ 17 Ves. 
152 ; JELill v. Simpson, 7 Ves. 152 ; Haynes v. For^ 
shaw, 11 Hare, 93. Some early cases are contrary : 
1 Lea. Ca. Eq. 69. 

(2) The person making the payment must ascer- 
tain at his peril that he makes it to the proper per- 
son : thus, in the case of the repayment of mortgage- 
money after the decease of the mortgagee, the exe- 
cutor or administrator will be the person to whom 
it is payable. When the receipt is tendered by 
persons claiming to be trustees of a settlement ap- 
pointed under a power contained in the settlement, 
care must be taken to ascertain that the power has 
arisen, and has been duly exercised, otherwise the 
persons claiming the money will not be those to 
whom it is ' payable,' and this section will give no 
effect to their receipt : see further, note (4). 

(3) It should be observed that this section gives 
validity to all receipts given after the passing of the 
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Act (August 13, 1859), without regard to anj in- 
tention to the contrary which may be implied in 
the instrument, or which might be gathered from 
its silence, when taken in connection with the state 
of the law at the time of its execution. 

(4) The receipt is to discharge the person paying 
the money from seeing to the application or being 
answerable for the misapplication thereof, and from 
this only. The ordinary receipt-clause in mort- 
gages has a further effect, and discharges the pur- 
chaser from seeing whether the events have occurred 
in which alone the power of sale arises : see Matthie 
V. Edwards, 16 L. J. Ch. 405, N. S. ; 11 Jur. 761 ; 
and Ford v. ICealy, 4 Jur. N. 8. 1116. It will there^ 
fore be still necessary to insert an express clause 
to this effect, whenever such is the intention of the 
parties. 

(5) The intention of the testator, settlor, or 
mortgagor will still govern the question as to the 
validity of trustees' receipts, whenever that inten- 
tion is expressly declared. No attention will be 
paid to merely implied intentions. 



PUECHASEES. FEAUD. 

To obtain money or money's worth by any man- 
ner of false pretence was made a misdemeanour 
by the statute 7 & 8 Geo. IV. c. 29. A conviction 
on this statute has been upheld where a loan was 
obtained on the deposit of a lease, where the false 
pretence was that the prisoner had built a house 
and workshops on the land (22. v. Bwrgon, 7 Cox, 
C. C. 131) ; but no case appears to have occurred 
where the false pretence charged was a falsification 
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of a pedigree or a suppression of documents of title. 
Such conduct however being well worthy of punish- 
nient, is by the 24th section of the statute made a 
misdemeanour, in the case both of the person for 
whose benefit the fraud is committed, and of his 
solicitor or agent. 

The rights of a purchaser againsi the vendor, 
where the title turns out to have been bad, are 
defined strictly by the covenants for title, which in 
some respects restrict and in other respects enlarge 
the liability which the common law threw on the 
vendor : owing however to the statute 8 & 9 Vict, 
c. 106, s. 4, which takes away the covenant for- 
merly implied in the word * grant,' it seems that 
the purchaser has now nothing to rely on but the 
express covenants: an action is by this section 
given to the purchaser against the vendor or his 
solicitor, whenever the purchaser has suffered da- 
mage through the badness of a title arising from a 
fraudulent suppression of an instrument or falsifi- 
cation of a pedigree. 

No action is given in the case of a purchaser de- 
ceived by forged instruments. The civil injury 
done by such a forgery is considered as merged in 
the public crime, and therefore is not fit to be en- 
forced by action. 

Fnnistoient XXIV. Any sellcT or mortgagor* of land,* or 
•to., for ' of any chattels, real or personal, or choses in 
cono^ment action conveycd or assigned to a purchaser,'* or 
•to., orfai- the solicitor or agent of any such seller or mort- 
pedigpee. gagor who shall, after the passing of this Act, 
conceal any settlement, deed, will, or other in- 

* See the next section. 

^ The words ' or mortgagee * appear to be wanting here. 
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strument material to the title^ or any incum- 
brance from the purchaser,^ or falsify any pedi- 
gree upon which the title does or may depend, 
in order to induce him to accept the title offered 
or produced to him with intent in any of such 
cases to defraud, shall be guilty of a misde- 
meanour, and being found guilty shall be liable 
at the discretion of the Court to suffer such pu- 
nishment by fine or imprisonment for any time 
not exceeding two years, with or without hard 
labour, or by both, as the Court shall award; 
and shall also be liable to an action for damages 
at the suit of the purchaser or mortgagee, or 
those claiming under the purchaser or mort- 
gagee, for any loss sustained by them or either 
or any of them, in consequence of the settle- 
ment, deed, will, or other instrument or incum- 
brance so concealed, or of any claim made by 
any person under such pedigree, but whose right 
was concealed by the falsification of such pedi- 
gree; and in estimating such damages where 
the estate shall be recovered from such purchaser 
or mortgagee, or from those claiming under the 
purchaser or mortgagee, regard shall be had to 
any expenditure by them, or either or any of 
them, in improvements on the land : but no 
prosecution for any offence included in this sec- 
tion against any seller or mortgagee or any soli- 
citor or agent shall be commenced without the 
sanction of her Majesty's Attorney-General, or, 
in case that ofiSce be vacant, of her Majesty's 
Solicitor-General; and no such sanction shall 

^ The words ' or mortgagee ' appear to be wanting hare. 
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be given without such previous notice of the ap- 
plication for leave to prosecute to the person 
intended to be prosecuted as the Attorney-Ge- 
neral or the Solicitor-General (as the case may 
be) shall direct. 
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interpreu- XXV. In the coustructiou of the previous 
tenna. provisions of this Act, the term ' Land' shall be 
taken to include all tenements and heredita- 
ments, and any part or share of or estate and 
interest in any tenements or hereditaments, of 
what tenure or kind soever. 

The term ^ Mortgage' shall be taken to in- 
clude every instrument, by virtue whereof land 
is in any manner conveyed, assigned, pledged, or 
charged* as security for the repayment of money 
or money's worth lent, and to be reconveyed, 
reassigned, or released, on satisfaction of the 
debt; and 

The term ^ Mortgagor' shall be taken to in- 
clude every person by whom any such convey- 
ance, assignment, pledge, or charge, as afore- 
said, shall be made : and 

The term ^ Mortgagee' shall be taken to in- 
clude every person to whom or in whose favour 
any such conveyance, assignment, pledge, or 
charge, as aforesaid, is made or transferred. 

* The word ' charged' would appear to include equitable 
mortgages by deposit of title-deeds, accompanied by some me* 
morandum to which the word * instrument* may be applicable. 
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The term 'Judgment^ shall be taken to in- 
clude registered decrees, orders of Courts of 
Equity and Bankruptcy, and other orders having 
the operation of judgments. 



TEUSTEES AND EXECUTOES. POWEES 

OF ATTOENEY. 

The 26th section of the Act will often be of as- 
sistance to trustees, when under the old law they 
would have to choose between throwing the matter 
into Chancery, or themselves incurring some per- 
sonal responsibility. 

A power of attorney is an authority to one per- 
son (the attorney) to do an act in the stead of an- 
other (the constituent). The authority is merely 
personal, and cannot be delegated by the attorney, 
unless he have express authority to make a dele- 
gation ; this is in accordance with the maxim. De- 
legatus non potest delegare : Broom, Maxims, 666. 
Moreover, the authority can at common law be ex- 
ercised only during the life of the constituent, for 
no one can be the attorney to a dead man, nor can 
the attorney do any act which the constituent him- 
self could not do {Litt. s. 66, Co. Lift, 52 b, 1 Dav, 
Conv. 406) : hence no one can safely pay money to 
the attorney of the proper person to receive it, un- 
less satisfied that the constituent is alive : in case he 
be dead, the receipt of the attorney will be no dis- 
charge, and the payment must be made over again 
to the representatives of the deceased, while the 
person making the payment will have an action 
against the attorney, to recover the amount paid 
to him. 

E 
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It continually happens that payments have to be 
made to persons out of England, who on leaving 
this country appointed an attorney to act for them 
in all matters that might arise during their absence: 
proof that the constituent is living at the time of a 
payment claimed under such a power is seldom at- 
tainable, and considerable difSculty and some liti- 
gation has arisen in consequence. It does not ap- 
pear, however, that the Courts of Equity have in 
any case held a trustee liable for any sum paid by 
him bond fiAe to one acting as the attorney of a 
dead person. See Bailey v. Collett, 18 Beav. 179. 

A power of attorney can at any time be revoked 
by the constituent, unless it be given for valuable 
consideration (^Wdhh v. Whitcomhe, 2 Esp. 565; 
Smart v. Sanders, 5 C. B. 895, 916 ; and the other 
authorities cited, 18 Beav. 181). A discharge given 
by a person formerly an attorney, whose power has 
been revoked, will be of no more validity at law 
than if given by any stranger. 

The following section gives validity to the hand 
fide acts of trustees, executors, and administrators 
in these cases. 

Trustee, etc. XXVI. No trustee^ executor, or administra-r 
ment^unSeJ' ^^> making any payment, or doing any a€t(l) 
tora^^of" bond fide under or in pursuance of any power of 
|^^™n^ attorney, shall be liable for the moneys so paid 
pSrty ^Ting or the act so done, by reason that the person 
■uch power, ^j^^ g^^^ ^^ powcr of attomcv was dead at the 

time of such payment or act, or had done some 
act to avoid the power, provided that the fact of 
the death or of the doing of such act as last 
aforesaid, at the time of such payment or act 
bond fide done as aforesaid, by such trustee, ex- 
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ecutor, or administrator^ was not known to 
him: (2) Provided always that nothing herein 
contained shall in any manner affect or preju- 
dice the right of any person entitled to the 
money against the person to whom such pay- 
ment shall have been made^ but that such per- 
son so entitled shall have the same remedy 
against such person to whom such payment shall 
be made as he would have had against the trus- 
tee^ executor^ or administrator^ if the money 
had not been paid away under such ^wer of at- 
torney. (3) 

(1) Thus a trustee may safely assume that a 
deed purporting to have been executed by attorney 
was executed in the lifetime of the constituent. 
In ordinary cases this must be proved : Wallace v. 
Cook, 6 Esp. 117. 

(2) Trustees should be careful not to presume 
too much on their want of knowledge of the death 
or act of revocation. It seems that mere construc- 
tive notice of the fact would be sufficient to disen- 
title them to the protection of this section, and this 
may be attributed to them imder circumstanceis 
where they had no suspicion of the truth : see 2 
Lead. Ca. Eq. 38. If this proviso were omitted, 
the question would turn merely on the bona fides 
in each case, and no payment made with notice 
could be said to be made bond fide, 

(3) The rights of the cestuis que trust against 
the trustee are barred by the payment to the sup- 
posed attorney, but against the person who receives 
the money, the same rights are given them as they 
had against the trustee. 

A person abroad appointed an agent in England, 

E 2 
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who received money after the death of his princi- 
pal, but before the grant of administration: the 
administrator of the principal was held entitled to 
recover the money at law from the agent. Foster v. 
Bates, 12 M. & W. 226. 
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The 27th and 28th sections afford considerable fa- 
cilities for the administration of the estates of per- 
sons who have died liable to continuing covenants 
in leases. 

All leases of land, with very few exceptions, con- 
tain a covenant on the part of the lessee to pay the 
rent regularly during the term : in addition to this, 
various other covenants are usually found, as to 
repair, to insure, etc., each of which gives rise to 
an obligation accruing from time to time, whether 
at regular or irregular intervals, during the term : 
another class of covenants comprises those which 
bind the lessee to do some act once for all, as to 
lay out at some particular time a fixed and ascer- 
tained sum in the erection of buildings on the land. 

Now by these covenants the person executing 
the lease as lessee undertakes that the money shall 
be paid or other act performed whenever the occa- 
sion arises : the obligation is altogether indepen- 
dent of the possession of the land, continuing 
although the land be sublet, or the term assigned : 
moreover it continues although the lessee be dead, 
and his executors or administrators at any time 
are liable to be called on to fulfil the covenants of 
their testator or intestate, although they may have 
assigned the term to a substantial purchaser, and 
have distributed the assets. 
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In consequence of this continuance of the liability 
of the lessee in spite of an assignment, it is usual 
for the purchaser of a leasehold interest to cove- 
nant with the vendor to observe all the covenants 
of the lease, and to indemnify the lessee against 
anj damage he maj sustain through the non- 
observance of them : see the form given in 1 David. 
Conv. 200. The assignee continues liable to the 
lessor, by reason of the privity of estate between 
them, to pay all money and do all acts required by 
the lease to be paid or done, so long as he remains 
in possession of the term : but his covenant with 
the lessee usually is unrestricted in point of time, 
and extends to the whole term of the demise. On a 
second assignment, the new assignee enters into a 
similar covenant with the assignor, to indemnify 
him against damage under his engagement with the 
lessee. In short, the lessor may sue for breach of 
covenant either the lessee or the assignee actually 
in possession at the time of the breach : the lessee, 
if compelled by the lessor to pay damages, may sue 
his immediate assignee on his covenant of indem- 
nity, and this assignee may sue in like manner the 
second assignee, and so on until the liability ulti- 
mately falls on the person in possession. 

It must be remembered that there is no privity 
of estate between a lessor and an underlessee, so 
that the latter incurs no liability to the former 
on the covenants of the lease {Holford v. Hatch, 
Dougl. 174). 

An executor or administrator, as we shall see 
more fully in the introduction to the 29th section, 
is personally liable to an action at the suit of any 
creditor of the deceased, or of the executor or ad- 
ministrator in his official character, and can dis- 
charge himself from that liability only by payment. 
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or by showing that he has already exhausted the 
assets in the payment of debts of a nature prefi^% 
able to, or at least equal with that which it is 
sought to enforce, or even of an inferior nature, 
provided the payment were made without notice 
of the plaintiff's demand (Wms. Exors. 1786; and 
see the order of administration of legal assets, in 
the notes to Silk v. Frime^ 2 Lea. Ca. Eq. 91). If 
the creditor could show that the executor had paid 
any debts of a nature inferior to his with notice^ 
or a fortiori any legacies whatever, this disproved 
the executor's plea oiplene administravit. 

This liability of the executor or administrator 
gave rise to no difficulty, where the deceased was 
bound by covenant to lay out a fixed and ascer^ 
tained sum on the premises : the required sum was 
set apart to answer the claim when it should arise, 
and the administration of the rest of the property 
proceeded without interruption : this was the coarse 
adopted by the Court of Chancery. But a difficulty 
was felt where the estate was liable to satisfy claims 
which might not arise for a considerable period, as 
on the continuing covenants of a lease: in this 
ease the executor could not be safe, except by re- 
taining in his hands a sum sufficient to satisfy 
the largest claim that could by possibility arise, 
and yet this course was much to the prejudice of 
those entitled to the residue, the satis&ction of 
whose claims was delayed in order to guard against 
a danger which might never arise. The representa- 
tive of an assignee of a lease might get rid of a part 
of his liability by selling his interest, or if neces- 
sary assigning it to a pauper, where no responsible 
person could be found to take it : this was some- 
times ordered to be done by the Court of Chancery 
(JRowUy V. Adams, 4 M. & Cr. 634). This course 
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was not applicable to clearmg the estate of the 
original lessee, nor was it completely effectual in 
the case of assignees. Moreover the evil existed 
in the case of a lessee who before his death had 
assigned the lease, but whose estate remained liable 
on the covenants. 

The 27th section contains the remedy that the 
Legislature has provided for this evil in all those 
cases in which the deceased has died possessed of 
the term. The 28th section applies a similar re- 
medy to the similar evil which arose in cases where 
the deceased and his estate were liable on the cove- 
nants contained in a conveyance of land on a per- 
petual rent-charge, which, as remarked at a former 
page (antey^,2S), is in some parts of the country not 
an uncommon mode of dealing with property. 

XXVII. Where an executor or administra- ab. to ha- 
ter^ (1) liable as such to the rents^ covenants^ or outororad- 
agreements^ contained in any lease or agreement in respect of 
for a lease granted or assigned to the testator or nantiCor 
intestate whose estate is being administered^ agreemcn . 
shall have satisfied all such liabilities under the 
said lease or agreement for a lease as may have 
accrued due and been claimed up (2) to the 
time of the assignment hereinafter mentioned, 
and shall have set apart a sufficient fund (3) to 
answer any future claim that may be made in 
respect of any fixed and ascertained sum (4) co- 
venanted or agreed by the lessee to be laid out 
on the property demised or agreed to be de- 
mised, although the period for laying out the 
same may not have arrived, and shall have as- 
signed (5) the lease or agreement for a lease to 
a purchaser (6) thereof, he shall be at liberty to 
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distribute the residuary personal estate of the 
deceased to and amongst the parties entitled 
thereto respectively^ without appropriating any 
part or any further part (as the case may be) of 
the personal estate of the deceased to meet any 
future liability under the said lease or agree- 
ment for a lease ; and the executor or adminis- 
trator so distributing the residuary estate shall 
not^ after having assigned the said lease or 
agreement for a lease, and having, where neces- 
sary, set apart such sufficient fund as aforesaid, 
be personally liable in respect of any subsequent 
claim under the said lease or agreement for a 
lease : but nothing herein contained shall pre- 
judice the right of the lessor or those claiming 
under him to follow the assets of the deceased 
into the hands of the person or persons to or 
amongst whom the said assets may have been 
distributed. (7) 

▲s to liability XXYIII. lu likc mauucr, where an executor 
etc^f inV' or administrator (8) liable as such to the rents, 
rS^,^etc.. covenants, or agreements contained in any con- 
Lnc^^Jn^" veyance, on chief-rent or rent-charge (whether 
rent.ch»rge. ^^^ ^^^^ ^^^ ^ ^^ limitation of usc, grant, 

or reservation), or agreement for such convey- 
jmce granted or assigned to or made and entered 
into with the testator or intestate whose estate is 
being administered, shall have satisfied all such 
liabilities under the said conveyance or agree- 
ment for a conveyance as may have accrued due 
and been claimed up to the time of the con- 
veyance hereinafter mentioned, and shall have 
set apart a sufficient fund to answer any future 
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claim that may be made in respect of any fixed 
and ascertained sum covenanted or agreed by 
the grantee to be laid out on the property con- 
veyed or agreed to be conveyed, although the 
period for laying out the same may not have 
arrived, and shall have conveyed (9) such pro- 
perty, or shall have assigned the said agreement 
for such conveyance as aforesaid to a purchaser 
thereof, he shall be at Uberfcy to distribute the 
residuary personal estate of the deceased to and 
amongst the parties entitled thereto respectively, 
without appropriating any part, or any further 
part (as the case may be) of the personal estate of 
the deceased to meet any future liability under the 
said conveyance or agreement for a conveyance ; 
and the executor or administrator so distribut- 
ing the residuary estate shall not, after having 
made or executed such conveyance or assign- 
ment, and having, where necessary, set apart 
such sufficient fund as aforesaid, be personally 
liable in respect of any subsequent claim under 
the said conveyance or agreement for a convey- 
ance; but nothing herein contained shall pre- 
judice the right of the grantor, or those claim- 
ing under him, to follow the assets of the de- 
ceased into the hands of the person or persons 
to or among whom the said assets n^ay have 
been distributed. 

(1) The course pointed out by this section may 
be adopted by the existing personal representative 
of the deceased, however constituted: this is in 
every case the person liable to be sued for the debts 
of the deceased. 

E 3 
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(2) Care must be taken tbat all liabilities have 
been satisfied up to the time of the assignment : a 
neglect of this would leave the executor or admi- 
nistrator exposed to the claim of the landlord dur- 
ing the whole continuance of the term, without the 
benefit of any protection from this section. 

(8) No difficulty can arise in determining the 
amount to be set apart, which should be sufficient 
to answer the fixed sum covenanted to be laid out, 
and all expenses likely to attend the carrying out 
of the arrangement. The money should be placed 
in the hands of two or more responsible persons, 
who should declare in writing that they hold it in 
trust to satisfy the liability under the covenant 
when it shall arise, and subject thereto, and as to 
fche interest in the meantime, in trust for the per- 
sons entitled to the residuary estate of the de- 
ceased. If any loss accrue from the failure of 
securities or otherwise, the landlord will have no 
claim against the representative, but only under 
the provision at the end of the section, against 
those who have taken the assets beneficially as vo- 
lunteers. 

(4) Covenants are not uncommon in leases that 
the lessee shall, within a certain time, make certain 
specified improvements on the demised premises; 
and it is sometimes added that he shall spend a 
particular sum, at the least, on those improvements. 
The present section of course applies to the latter 
class of cases, and it appears that it embraces those 
also in which no particular sum is named, inas- 
much as the necessary amount could be ascertained 
by the evidence of competent persons, and the law 
regards that as ascertained which can be ascer- 
tained. The executor must in such a case judge 
of the sufficiency of the sum at his own risk ; if it 
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be insufficient he will lose all benefit from this sec- 
tion. Covenants to repair generally, and the Hke, 
will not render it necessary to set apart any sum 
to answer claims under them. 

(5) This requirement, that the representative 
shall have assigned the lease, prevents the applica* 
tion of the statute to the cases where a lessee has 
in his lifetime assigned the term, and died, leaving 
his estate liable, through privity of contract only, 
to the covenants of the lease. 

(6) The word ' purchaser' in law includes every 
person who acquires property otherwise than by 
descent {Idtt sec. 12 ; and Lord Coke's Commen- 
tary, Co. Litt, 18 b) ; it is therefore not confined to 
cases where money is paid for the purchase, and 
there appears to be nothing in the use of the word 
in this place to require that the assignment should 
be bond fide. In the case therefore of the death of 
the assignee of a burthensome lease, it will be the 
duty of the representative to assign it to any per- 
son who can be induced to accept the assignment. 
See Bowley v. Adams^ 4 M. & Cr. 534. 

(7) It will be seen in the introduction to sect. 20 
that not even the administration of an estate in Chan- 
cery bars the right of a creditor to proceed against 
any volunteer in whose hands he may find any part 
of the assets of the deceased : so, too, the course 
pointed out in this section merely discharges the 
executor from the personal liability attached to 
him after an admission of assets. 

(8) When a conveyance is made in fee, charged 
with a perpetual rent, on the death of the purchaser 
the personal representative is not, as such, primar 
rily liable to pay the rent ; this liability falls on the 
heir or devisee : in case however the latter make 
default, the former is liable on the covenant. The 
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present section provides a means of getting rid of 
this liabilitj. 

The course here pointed out so much resembles 
that to be adopted in the case of leases, that the 
remarks on the last section will be found applicable 
here. 

(9) This of course can be done only by the heir 
or devisee, as the case may be. It is not probable 
that this section will be much acted on except in 
cases where the executor is himself the devisee. 
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On the death of any person leaving a will, by 
which executors are appointed, all the personal 
property of the deceased at once vests in the exe> 
cutor {Co, Liu. 888 a), and he may immediately 
commence proceedings in equity for the recovery 
of any part of the estate {Humphrey v. IngUdon^ 1 
F. Wms. 752), although he cannot do so at law until 
he has obtained probate {Comber^ s Cctse, 1 P. Wms. 
768). The probate is the only admissible evidence 
of the existence of a will of personal estate, and 
must be produced at the hearing of the suit in 
equity {Humphreys v. Humphreys, 3 P. Wms. 349). 

On the death of a person intestate, or leaving a 
will by which no executors are appointed, his per- 
sonal property formerly vested in the. Ordinary 
(see E. V. Johnson, 7 Cox, C. C. 379 ; 1 Dear. & B. 
CO. 340) ; at present it vests in the Judge of her 
Majesty's Court of Probate, by virtue of the 19th 
section of the Court of Probate Act, 1858, 21 & 22 
Vict. c. 96. The grant of letters of administration 
divests this property, and thenceforth the right to 
bring actions and do other acts relating to the per- 
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Bonal estate of the deceased belongs to the admi- 
nistrator. This right of the administrator relates 
back to the death of the deceased (JFqster v. Bates, 
cited ante, p. 76). The rights and duties of execu- 
tors and administrators are so nearly identical, that 
we shall not henceforward find it necessary to dis- 
tinguish between them. 

The property thus Tested in the personal repre- 
sentative is in the first place liable to be applied in 
payment of the debts of the deceased, and then to 
be distributed among the persons entitled under 
the will, or the Statute of Distributions, 22 & 23 
Gar. II. c. 10. The first duty therefore of the re- 
presentative is to get in the estate vested in him, 
and also to ascertain the amount and nature of the 
debts of the deceased : ^e must then, if the estate 
be of adequate value, pay the debts, and distribute 
the residue among the persons entitled. 

If however the estate be not sufficient for pay- 
ment of all the debts, the nature of these debts 
must be considered : on referring to Wms. Exors. 
891, et seq, or 2 Lea. Ca. Eq. 91, it will be found that 
debts are payable out of legal assets in the following 
order : 1, Grown debts ; 2, debts to which particu- 
lar statutes have given priority ; 3, judgment debts 
(although unregistered. Fuller v. Bedman, M. B. 
7 W. It. 430) ; 4, recognizances ; 5, rent and spe- 
cialties for value; 6, simple contract debts; 7, 
voluntary specialties. The representative is bound 
to satisfy aU known claimants coming under a 
superior class in preference to any of an inferior 
class, and if he neglect this rule he will incur a 
personal liability to the aggrieved creditor. 

If however the executor strictly follow this rule, 
he will be able successfully to defend an action 
brought against him by a creditor whom the assets 
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were insufficient to satiafy ; the facts will suffici- 
ently prove the plea of plane admimitravit : Wnu. 
Exori, 1774. He may also defend himself by plead- 
ing the fact that claims of a nature superior to that 
of the plaintiff are outstanding, which of course he 
is liable to satisfy in priority to the plaintiff. 

These defences of the executor are founded upon 
the principle that all creditors are so £eur on the 
same footing that one of a low class may be allowed 
to obtain a reward for superior diligence, if he 
procure the payment of his claim by the executor, 
before the superior claimant has given notice of 
his debt : and it would be intolerable that one who 
has a conscientious claim to be paid should be de- 
layed indefinitely, while the executor was satisfying 
himself that no claims, technically higher, remained 
outstanding. 

But volunteers claiming merely through the 
bounty of the testator, or in default of any dis- 
position by him, have no such conscientious claim. 
A payment to a legatee or to one of the next of 
kin wiU never be allowed to be used as a defence 
to an action brought against the representative by 
a creditor of the deceased : and it makes no dif- 
ference whether the payment was made with or 
without notice to the executor of the existence 
of the outstanding debt. In fact, if the executor 
pay any money to volunteers, he thereby makes 
himself accountable for the amount to any unsa- 
tisfied creditor ; and at the same time the credi- 
tor may take proceedings in Chancery against the 
person to whom the payment has been made, who 
may be forced to refund what he has received : 
and the executor, if forced to pay the creditor, - 
has a similar right against the volunteer {Newman 
V. Barton, 2 Yem. 205 ; Edwards v. Freeman^ 2 
P. Wms. 435). 
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Xow, cases continually occur in which the re- 
presentatiTes of a deceased person cannot obtain 
any certainty as to the extent of the liabilities 
for which they must make provision. The safest 
plan that could be adopted was to advertise the 
fact of the death in all neighbourhoods where the 
deceased was likely to have had dealings, with a 
request to creditors to send in the particulars of 
their claims : but even the wilful neglect of the 
creditor to comply would be no defence to a subse« 
quent action against the executor, so that the pro- 
tection of such advertising was very insufficient. 
The only perfectly safe course was to seek the aid 
of Chancery, by the institution of an administra- 
tion suit. 

Such a suit is usually instituted by some claim- 
ant against the estate, and may be commenced by 
bill, or claim under the orders of April 22nd, 1850, 
or by original summoiu. in chamben.. under 15 
& 16 Vict. c. 86, s. 45. However it be commenced, 
the decree is substantially the same, ordering ac- 
counts to be taken of the estate and liabilities of 
the deceased : Tripp's Chancery Forms, 130 ; Seton 
on Decrees, 44. Under this decree, the executor 
brings into chambers and verifies an account of 
his receipts and payments, and also of the out- 
standing personal estate, and of the debts, so far 
^s he knows them : see the form of this account, 
Tripp, 175. 

In order to obtain some assurance that no 
debts of the deceased remain unknown, advertise- 
ments are inserted in the ' London Gazette,' and 
such other newspapers as the Chief Clerk thinks 
right, with the object of securing the notoriety of 
the suit in all localities where it is likely that the 
deceased had dealings. These advertisements are 
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in the form given bj schedule D, to the orders of 
October 13th, 1852, and give notice that the cre« 
ditors of the deceased are, on an appointed day, 
to come in and prove their debts or claims at the 
Judge's chambers, or in default thereof they wiU 
be peremptorily excluded from the benefit of the 
decree : Dan, Gh, Pr. 914. 

After the lapse of the appointed day, the ad- 
ministration is proceeded with, and the estate is 
distributed among those creditors who have proved, 
until they are paid in full : the residue is then dis- 
tributed among the legatees or next of kin. 

So far, the Court does no more than might be 
done by an executor : but the result to the execu- 
tor is very di£ferent. If any creditor attempt to 
sue the executor at law, after a decree for him to 
account in an administration suit, the action will 
be restrained by an injunction, although no bill be 
on the file praying for that writ (JPcueton v. Douglaty 
8 Yes. 520), and the general rule is that injunc- 
tions will not be granted except upon a bill speci- 
fically praying for them, Dan. Ch. Fr. 1211. Thus the 
creditor's only course is to come into chambers and 
prove his debt and receive his dividend with the 
rest. 

Supposing that a creditor, wilfully or by acci- 
dent, do not prove his debt until after the appointed 
day, he will still be admitted to proof, provided any 
assets remain undistributed (Lashley v. Sogg^ 11 
Yes. 602). Kthe other creditors have been paid 
in full, the new comer will also be paid in full ; but 
if the others have received only a partial dividend, 
the new comer will be paid the same dividend, 
after which all will be on the same footing. 

If no part of the fund remain in Court, no re- 
lief can be given to any creditor in that suit : nor 
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can the creditor liave any remedy against the re- 
presentative, who will be protected by injunction : 
nor can any creditor, of however low a class, be 
compelled to refund any part of what he has re- 
ceived : but the unsatisfied creditor may by a new 
bill against any volunteer to whom distribution has 
been made of any part of the assets, compel him 
to repay what he has received {Roper on Legcusiea, 
458 ; Noel v. Bohvnson, 1 Vem. 90 ; Newman y. Bar- 
ton, 2 Yem. 206 ; and see Qillespie v. Alexander^ 
8 Buss. 180). 

It has been seen that the Court of Chancery 
ensures the appearance of proper advertisements 
for creditors, and at the same time protects execu- 
tors from all personal liabilities in respect of out- 
standing debts : but the expense of the adminis- 
tration suit necessary to obtain this protection has 
long been felt to be a hardship, while the adverti- 
sing can be done as efficiently without any order 
of the Court as if it be ordered by decree. It is on 
this principle that Parliament has, in the following 
section, given to the advertisements issued without 
any suit the same protecting effect as that produced 
by a decree to account. 

XXIX. Where an executor or administrator ^« *<> di**"* 

bntionof the 

shall have riven such or the like notices (1) as MtetBoftea- 
in the opinion of the Court in which such exe- t^tate after 

* ^ , , notice giTen 

cutor or administrator is sought to be charged by executor 

» o oradminu- 

would have been given by the Court of Chan- trator. 
eery in an administration suit^ for creditors^ and 
others to send in to the executor or administra- 
tor their claims against the estate of the testator 
or intestate^ such executor or administrator shall 
at the expiration of the time named in the said 
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notices or the last of the said notices for send- 
ing in such claims^ be at liberty to distribute 
the assets of the testator or intestate, or any 
part thereof, amongst the parties entitled thereto, 
having regard to the claims of which such exe- 
cutor or administrator has then notice^ (2) and 
shall not be liable for the assets or any part 
thereof so distributed to any person of whose 
claim such executor or administrator shall not 
have had notice at the time of distribution of 
the said assets or a part thereof, as the case may 
be : (3) but nothing in the present Act contained 
shall prejudice the right of any creditor or 
claimant to follow the assets or any part thereof 
into the hands of the person or persons who may 
have received the same respectively. (4) 

(1) The Chief Clerk appoints the newspapers im 
which the advertisements are to be inserted {Dam. 
Oh, Fr. 914). The * London Gazette ' is one, and 
also usually the ' Times,' and some local newspapers 
of the neighbourhoods where the deceased had 
dealings: if he died in the colonies, then an in- 
sertion is made in the ' Colonial Gazette.' Ayck. 
Ck Fr, 426. 

The following form may be adopted for the ad- 
vertisements :— 

" Pursuant to the Act to further amend the Law 
" of Property and to relieve Trustees, 22 & 23 Vict. 
" c. 35. 

" In the matter of , deceased. 

" The creditors of , late of , in the county 

" of , who died in or about the month of , 

" are, on or before the day of , to send 

" the particulars of their debts or claims to the 
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" office of Mr. , at etc., or in default thereof 

'< the executor [or administrator] of the said -— 

" will, after the said day of , proceed to 

'^ distribute the assets of the said amongst the 

'' parties entitled thereto having regard to the 
" claims only of which he has then notice. 

" Dated this day of . 

"X. T. 

" Solicitor to the Executor [or Administrator]." 

When the estate is insolvent, no advantage will 
be derived under this section from advertise- 
ments: nor much when the executor is also re- 
siduary legatee. 

(2) It is of course immaterial whence the notice 
was derived : therefore provision must be made for 
claims of all persons known to be creditors, although 
they may not have sent in the particulars of their 
claims. 

(8) In case o^ any creditor making known his 
claim after the distribution.of part of the assets, 
his rights will be regulated by the principles laid 
down, ante, p. 88. 

(4) See Boper on LegacieSy 457, as to the right 
of following assets. 



TBUSTEES. SUMMAET APPLICATIONS. 

The Court of Chancery is always willing to as- 
sist trustees in the discharge of the duties of their 
trust, and to give them any directions that they 
may require as to the management of the property 
committed to their care {St. Uq. Jur. § 1276 n. ; 
Mitf. PI 166 ; Leech v. Leech, 1 Ca. Ch. 249) ; 
but hitherto no means have existed of obtaining 
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Bucli assistance or directions short of the institu- 
tion of a suit bj filing a bill. The expense of this 
proceeding is great, and trustees were often unwill- 
ing to throw this expense on the estate, and there- 
fore acted in the manner that appeared best, but at 
the risk of being made responsible for any ill con- 
sequences, at the suit of the cestuis que trust. More- 
over, the trustees might, for example, be willing to 
' invest a trust-fund in a particular manner, but 
doubtful how far such investment was authorized 
by the terms of the instrument creating the trust : 
the certuis que trust desiring such investment, and 
believing it to be authorized, might file a bill to 
compel the trustees to do what was required ; but 
the whole expense of such a suit would fall on the 
plaintiffs except in the case of a corrupt refusal by 
the trustee, which has made the suit necessary : 
see Ban. Fr. 1058 ; Kin^ v. Kin^,l D. G. & J. 663. 
An order of the Court, in the absence of fraud or 
Buppression, indemnifies every trustee who acts in 
obedience to it : Lewin on Trusts, 375. The present 
section does no more than provide a cheap and 
speedy means of obtaining such an order. 

Trustee, ex- XXX. Any trustec^ executor^ or administra- 
may apply ' tor shall bc at liberty, without the institution of 
to iudge^of a suit, to apply by petition (1) to any Judge of 
opi'SSn7ft<^' the High Court of Chancery, or by summons 
ma^a^ement upou a Written Statement to any such Judge at 
property, chambers, for the opinion, advice, or direction 
of such Judge on any question respecting the 
management or administration of the trust pro- 
perty, or the assets of any testator or intestate : 
such application to be served upon or the hear- 
ing thereof to be attended by all persons inte- 
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rested in such application^ (2) or such of them 
as the said Judge shall think expedient; and 
the trustee^ executor^ or administrator acting 
upon the opinion^ advice^ or direction given 
by the said Judge^ shall be deemed^ so far as 
regards his own responsibility, to have dis- 
charged his duty as such trustee, executor, or 
administrator in the subject matter of the said 
application ; (3) provided nevertheless that this 
Act shall not extend to indemnify any trustee, 
executor, or administrator in respect of any act 
done in accordance with such opinion, advice, 
or direction as aforesaid, if such trustee, execu- 
tor, or administrator shall have been guilty of 
any fraud or wilful concealment or misrepre- 
sentation in obtaining such opinion, advice, or 
direction : and the costs of such application as 
aforesaid shall be in the discretion of the Judge 
to whom such application shall be made. 

(1) Until the issue of a general order authoriz- 
ing the proceeding by summons in chambers, it will 
be proper that that by petition should be adopted ; 
in fact it will be seldom that the statement of the 
point can be comprised in a sufficiently short com- 
pass to form part of a summons. 

The petition must be in the name of the trustee, 
executor, or administrator applying, and entitled in 
the matter of this Act and of the particular trust 
concerning which directions are sought. 

(2) The petition or summons must be served 
upon all persons who would be necessary parties 
to a suit having the same object as the appUcation ; 
but probably the modem relaxations of the old 
strict rules as to parties (see Dan. Pr. 175-199; and 
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15 & 16 Vict. c. 86, B. 42, etc.) will be leniently ap- 
plied, to prevent the increase of expense caused bj 
the presence of a great number of persons. 

(3) The opinion, advice, or direction of the Judge, 
obtained hondjide^ is an absolute indemnity to the 
applicant against the claims of all persons, whether 
served with notice of the application or not. This 
provision was necessary to make the section effec- 
tual. 

(4) There is little doubt that the costs of any 
fair application under this section would be thrown 
upon the trust estate. 



TEIJSTEES. INDEMNITY. 

The duty of attending to the preservation of the 
trust property is cast upon each one of the trustees. 
If the property be lost through the act or default of 
any one of the trustees, the cestuis que trust may 
enforce its replacement against any other, unless 
he can show that he fully did his duty and by no 
act or negligence contributed to the loss, llie lia> 
bility of all the delinquent trustees is equally pri- 
mary towards the cestuis qtie trust, although among 
themselves the Court recognizes different degrees 
of liability, holding especially that the one who has 
profited by the breach of trust may be compelled 
to indemnify the others. 

From this principle have sprung a variety of rules 
with regard to the acts which are considered to 
make one trustee or executor an accomplice in a 
breach of trust committed by his co-trustee or co- 
executor. These will be found treated of at length 
in the notes to Townley v. Sherborne and Brice v. 
Stohes, in 2 Lea. Ga. Eq. 750-776. 
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Moreover a trustee or executor will always be 
allowed to retain out of the trust property any ex- 
penses which he has incurred in the execution of 
the trust, except it be occasioned by his own laches : 
see 2 Lea. Ca. Eq. 225, in the notes to Bohinaon v. 
Fett, and Cafrey v. Darhy, 6 Ves. 488. 

Such then are the rules of equity on these sub- 
jects. But trustees prefer that the instruments 
under which they act should contain in express 
terms so much of these rues as is in their favour, 
by exempting them from liability^ Hence a prac- 
tice has arisen of inserting into every deed or will 
creating any trust a provision, called the ' Trustee 
Indemnity Clause,' expressing that no trustee 
shall be liable for any loss occasioned by his own 
wilful default, and that he may reimburse himself 
out of the trust property all his expenses. This 
clause leaves the trustee liable for the results of 
his * wilful default,' and he is by the ordinary rule 
free from liability in all other cases. Hence the 
clause is of no great value, though few persons 
would wish to undertake the execution of trusts 
where it was omitted from the deed or will : see the 
cases cited in 2 Lea. Ca. £q. 763, and Fenwich v. 
Oreenwell, 10 Beav. 412. 

The 31st section enacts that this clause is to be 
understood as contained in every instrument cre- 
ating a trust ; but the same reason as led origin- 
ally to the practice of inserting it will probably still 
operate, and persons will not consider that the in- 
creased expense arising from the increased length 
of the deed or yvill is too high a price to pay for 
the satisfaction of those whom they request to un- 
dertake the burdensome and responsible office of 
trustee. 

The section does not appear to require any notes. 
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Erery tnut XXXI. Evcrv deed, will, or other instraineiit 

instrument y ^ j 

JobeAwmed creating a trust, either expressly or by implica- 
certain tion, shall, without preiudice to the clauses ac- 

claoseafor ' ' -i i i 

the indem- tuallv Contained therein, be deemed to contain 

nitv and re- * , 

imbureement a clausc in the words or to the eflFect following, 

oftnuteea. _ . mi , 

that IS to say: — " That the trustees or trustee 
" for the time being of the said deed, will, or 
other instrument shall be respectively charge- 
able only for such moneys, stocks, funds, and 
securities as .they shall respectively actually 
receive, notwithstanding their respectively 
signing any receipt for the sake of conformity^ 
and shall be answerable and accountable only 
for their own acts, receipts, neglects, or de- 
faults, and not for those of each other, nor for 
any banker, broker, or other person with 
" whom any trust-moneys or securities may be 
*' deposited, nor for the insufficiency or deficiency 
" of any stocks, funds, or securities, nor for any 
" other loss, unless the same shall happen through 
*' their own wilful default respectively ; and also 
" that it shall be lawful for the trustees or trustee 
" for the time being of the said deed, will, or 
*' other instrument, to reimburse themselves or 
himself, or pay or discharge, out of the trust- 
premises all expenses incurred in or about the 
execution of the trusts or powers of the said 
'' deed, will, or other instrument/' 
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TET7STEES. ESTVESTMENT. 

When money is in the hands of trustees upon 
trust for different persons in succession, it is for 
the benefit of the tenant for life that the money 
should be invested in securities paying the highest 
possible interest ; but it results from the law of 
competition that the higher interest any invest- 
ment pays the greater risk is there of a future de- 
preciation, in consequence of which it might become 
impossible to realize the investment at its original 
price : the loss thus liable to accrue will fall mainly 
or wholly on those interested in the capital of the 
fund under the ultimate trust: thus a contest of 
interest arises between those having limited and 
those having absolute interests in the fund. 

The trustees are held by the Court of Chancery 
to be the guardians of the interests of all parties 
under the settlement : they are not at liberty to 
deprive the tenant for life of his due income by 
adopting an investment yielding small or no in- 
terest : neither are they at liberty to increase his 
income by having recourse to insecure investments. 
They must in every case look to the instrument, 
whether will or settlement, by which the trust was 
created : and if it be silent, they must be guided 
by the general law of the Court. 

Now, the Court of Chancery is itself trustee of 
a vast amount of money, belonging to the suitors : 
and for the investment of this money, the Three 
per cent. Consolidated Bank Annuities is the fund 
adopted {Seton on Decrees, 21), except sometimes 
when it is convenient that the payments of interest 
should be made quarterly, when half the fund will 
be invested in Consols payable in January and July, 

p 
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and half in some other Three per cent. Oovemment 
Annuities payable in April and October {Udd., and 
see Caldecot v. Caldecot, 4t Madd. 189).* And in- 
asmuch as it is a general rule that trustees will be 
justified in doing whatever the Court would hare 
done, it follows that trustees wiU be always safe in 
investing the money in their hands in Consols or 
in any other Gk)vemment Stock. It was formerly 
supposed that Consols was the only allowable stock 
{Hancom v. Allen, 2 Dick. 498) : but this is not 
now the rule. 

Investments may then always be made in Go- 
vernment stock, and trustees will not be liable for 
fluctuations in their value : but no other investment 
could be safely adopted without an express autho- 
rity for the purpose in the trust instrument. Convey- 
ancers usually inserted in such instruments power 
to invest in " any of the public stocks or funds of 
" Great Britain or upon Gx)vemment or real secu** 
" rities in England or Wales," to which the words 
"but not in Ireland" were added when it was in- 
tended to exclude Irish investments (1 Davids. 
Conv, 294 ; and see 4 & 5 Will. IV. c. 29). Less 
choice than this was seldom given, but it was not 
uncommon also to allow investments in Bank stock, 
East India stock, railway debentures, and other 
similar securities : the point was of course in each 
case determined by the wiU of the 'author of the 
trust. The trustee was always bound at his peril 
to ascertain that the proposed investment belonged 
to one of the classes specified, and that it was 
reasonably sufficient of its kind : if this be so, any 
loss ultimately arising from a depreciation of the 
security must fall on the eestuis que truHent^ and 

* It seems that there is some error in the report of this 
case : see p. 190. 
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the trustee is not liable {Jcnes y. Lewis, 3 De G. & 
Sm. 471; Morris.Y. Wright, 21 Beav. 291). 

On the general subject of investments bj trustees, 
see the note to Townley t. Sherborne and Briee y. 
StoJees, 2 Lea. Ga. Eq. 733-750. 

The Legislature has, by the following section, 
considerably extended the number of investments 
from which trustees are at Uberty to choose. 

XXXII. When a trustee, executor, or admin- Aito in- 
istrator shall not, by some instruments creating i^trasteef. 
his trust, be expressly forbidden (1) to invest any 
trust fund on real securities in any part of the 
United Kingdom, (2) or on the stock of the 
Bank of England or Ireland or on Ea^t India 
stock, (3) it shall be lawful (4) for such trustee, 
executor, or administrator, to invest such trust 
fund on such securities or stock ; and he shall 
not be liable on that account as for a breach of 
trust, provided that such investment shall in 
other respects be reasonable and proper. (5) 

(1) This section leaves it still open to the author 
of the trust to regulate the trustees' investments 
at his pleasure : its effect is only to change the pre- 
sumption to be derived from silence. The enume- 
ration of some only of the investments here autho- 
rised will not be equivalent to expressly forbidding 
the others, though such an intention may appear to 
be implied : a negative clause should be introduced 
for the purpose, and in preparing instruments, care 
should be taken to ascertain and carry out the 
meaning of the parties in this respect. 

(2) By the United Kingdom is meant the 'United 
Kingdom of Great Britain and Ireland,' by which 
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name the previoufily distinct kingdoms of Great Bri- 
tain, and Ireland were united by the statute 39 & 
40 Geo. in. c. 67. 

' Great Britain ' is the name given after their 
union to the previouslj distinct kingdoms of Eng- 
hmd and Scotland : see the statute 5 Anne, c. 8. 
It follows that Scotch real securities are included 
under the terms ' real .ecuritieo in any part of the 
United Kingdom,' but it admits of doubt whether 
such securities furnish an investment authorized 
under this Act. The 3drd section enacts that ' this 
Act shall not extend to Scotland,' and though it 
does not seem the most natural interpretation, yet 
it possibly may be held that this negatives the 
permission to adopt Scotch securities given by the 
32nd section: most probably however the letter 
section will be considered as merely intended to 
prevent any effect any part of the Act might have 
had on the rights under Scotch instruments, in 
which case Scotch investments will be allowable to 
English trustees. 

The real securities recognized by Scotch law are 
termed heritable bonds : they confer on the bond- 
holder a right similar to that of an equitable mort- 
gagee to have a sale of the land to raise the charge. 
They are assignable and require registration. On 
the death of the bond-holder, they pass to his heir, 
and not to his personal representative : this point 
of difference from the nature of English real secu- 
rities must be borne in mind in framing instruments, 
where investment in Scotch real securities is not 
expressly forbidden. 

(3) The only fund to which the name of East 
India stock could be given which was in existence 
at the passing of this Act was the stock which 
represented the capital of the East India Company 
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as a trading corporation : tlie dividends on this, at 
the rate of 10 j per cent, on the nominal value, were 
charged on the revenues of India. On the same 
day with this Act (22 & 23 Yict. c. 35, passed 13th 
of August, 1859) an Act (22 & 23 Yict. c. 39) was 
passed creating £5,000,000 of a Five per cent. Stock, 
also charged on the revenues of India. It has been 
questioned whether this latter stock is East India 
stock within the meaning of this Act : but it seems 
clear that it is so, for the security is the same in 
the two cases, and it seems immaterial what is the 
date of the creation of the stock, or what is the in- 
terest borne by it. See a case and opinion on the 
point quoted in the ' Times ' city article for October 
10th, 1859, and in the ' Law Times ' for October 
15th, 1859. 

(4) In order that an investment not expressly 
authorized by the instrument creating the trust 
may be protected by this Act, it must have been 
made since August 13th, 1859 : it is immaterial 
whether the instrument creating that trust came 
into operation before or after that day. 

Of course, the powers of trustees as to invest- 
ments are in no way abridged by this section: 
whatever was allowable before is allowable now. 

(5) The trustee will still be obliged to see that 
the proposed investment is reasonably sufficient of 
its kind: see ante, p. 98. 
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XXXIII. This Act shall not extend to Scot- Act not to 

1 t . extend to 

laud.* Scotland. 

' See the note (2) to the 32nd seotion. 
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OHBIBTIB'8 OBABB'B OONVBYANOINQ.— Fifth BdlUon, 
bT Sbelford. 

CRABB'S COMPLETE SERIES of PRECEDENTS 
in CONVEYANCING and of COMMON and COMMERCIAL 
FORMS in Alphabetical Order, adapted [a the Fresent Slate of the 
Law and the Practice of Conveyancing ; vith coptous Prefaces, Obser- 
vationa and Notes on the aeveral Deeds. By J. T. Chkistie, Esq., 
BarriB(er-at-Law. The Fifth Edition, with numeroua Correcliona and 
Additions, by Leokabd Sbelford, Esq., of the Middle Temple, 
Barrisler-at-Law. Two vols, royal 8vo , 3/. cloth. 

•.' The Law ofPToperfy Ammdmest and TUlief of Truateei Jet, 18S9, 
has been added to the pieseal edition. 

" Gru chiDfti hiTt b«i> mide is the la> linci Cnbb'i Fncedeali obiilDcil ihsfF 
nil icstiyti mnuluitT. Hrcu ibt DKiMilT for 1 HV tdiUou, tad Ibe picDliUiQD nf 

prflUceU. md rtDBrxUlltd sui^ <if the prv!cd«au u nqnind rtfojmutoo ta m«L ih* mi. 
lencifB of nf w uttnut, new decivloai or Bev pnctice. Ijj caRrntaib in fatvi In lum t 
Hconil Cribb, in arodiliai Cnbb'i gonrior ; ud Iht ntult it • mik nf wliich (ht nri- 

SDil mKboT wsold b»( b«ii mend, could )thBv«(pi>»nd udrrhtiown nipieu. II 
Dol ■ book La bfl aoDLBd. nor fBOfM Odud il* mem* ba nbibiltd bv muituion. Jt ii 
CBieudftlh' ■ Book of pmuica. vhleh eta only b* daicribcd in rqde oadiofl ud diimiaAfd 
vilh iwliBM, ud * rtcoandtiHiutoD of il to du noiicc of iboH far wJuua Hrvi« it bu 
b«u It ubnumlr oompiM."— £«ff TVum. 

"Hi.SbtllM bu ihawii niDukible indastir ud filiLfnlDeu in nothiK si> ttetac 
dndiipiii nlaliiw mm inv«di«Hlj la the practtt4 of CDD*eyaacJDff. The collection of 
nnadun soWdHd a thoa ivo valumti m all ibu could be dutnd. llitT u* pir 
uoiiIuIt ml utfUA for SdioliDn, beini of ■ railly imriicBl chmcUr. They m 
bulk udcmM^BBialloiitioutiuunaBtildiiuie. We ktmritsi of uy colleciion 
of esonniMliif PMMdnB tbx wnld iiikB It k poi^ble Ua > lyio lo put logethir a 
pRMBBNa dull n u uicnoT, a wUch n* laon hudr ia tTor ninct. eren far tba 
*uHluc«ddnftHiu. ilTTlhilftidlw n«S hliulf^^ Ihi> uft uba i»i now 
•Tbl* larmn nwudim- Tft ding fasllte with Ua albac woiba fl will be i loScient 
neoanmidwaa of lUi von that Ht. Sbalbia'aiiaBe appein on iba ilile^igc : If ibera 
be aov who ai* wit well awLnalaled wllh mam, ve vantan to ncominead to tncb ibe 
irork Hfon u, u iha ■■«> gnienl^ uefal end eonianicat callactiuo of nncedtnii in 



" Theta who hiTa baeo in tba baUl of ulns Cnlib'i wsik will allow that I 
eaaula omMlcal obaerviitioiia of cooaidenMB otilily lo the profesiloDal mi 
of tine carrripv vita it maoy chaiwea, end soma refbrmi io Ibe law niali 
■ncini, have iniMHd lba^iaihn,«KM ui^^lford of carefully re.liit 
many iniiauieihainiuleHdltan*diuili>r aim lon-wnianol a amall po 
of tbaia Pieftcea. Hi.BballhidEuSBhadtaeurciBa.awl wadoubt niii 
jodtment hu aiaiciied, hk dlismlaii u to whai* he ibDald r^e« Far 
deemed it adilaabla M omit, ud wbara ha Aoald kvIh Ibem nr intnidaca 
meeltbe madan aiilaKIMtiidchiniiMiteliiaarooiiTeyaiKiiiK. To tbii li 
of hia daly—ilM ramsdeUlBf aM MrioBtJH of tba Fonnr-aTcii with Ibe 
which wa hiTa alnady been aUa In afford Ibli woA, we art able in afl 
laarnid editor b» bean amlnanliji iiKctufnl and eBaeud Talnable inproiei 
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BOOSB'B OOPYHOUI BMFBAMOHtSEMBNT MAHQAK^ 
Bccond Edition. 

ROUSE'S COPYHOLD ENFRANCHISEMENT 
MANUAL. Second edition, re-wrilteti and greatly extended. 
Division 1. Giving the Law. 2. The Practice and Practical Sug- 
geitions. 3, The Mathematical Coniideratian of the Subject, with 
RuIm, Table* and Eiamplea prepared expressly for this Edition, end 
enabling any Lord, Steward, Copyholder or Valuer to estimate wilb 
Mathematical accuracy, and iritb ease, the Value of the Lord's several 
Rights. 4. Numerous Forms; and 5. The Statutes, including that 
of 1658, and Notes. By Rolla Rouse, Esq.. of the Middle Temple, 
Barrister at lotv. 12mo. lOt. cloth. 

thd jirovteimt of ihe Iml Leguluioo on Iht 'u 






XOQSE'S PBACTIOAb OONVBVANCBR.-Saooiul Bdltlon. 

The PRACTICAL CONVEYANCER, a com|ianion to 
ROUSE'S PRACTICAL MAN, giving, in a mode combining facility 
of reference with general utiiily, upwards of Four Hundred Precedents 
of Conveyances, Mortgages, and Leases ; a Collection of Miscellaneous 
Forms; and (added in the present edition) Forms of Seitlemeot and 
Se|>aration Deeds. By Rolla Rouse, Esq., of the Middle Temple, 
BarristeralLaw, aulliorof "ThePriictical Man," &c.&c. &c. Second 
Edison, greatly enlarged. In 2 vols. Kvo. 26i. cloth. 

i 
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House's Practical Conveyancer — Second Edition — Opinions of the 

Press — continued. 

draft in the right way. The book in short deaerres its title, and may, we think, be relied 
on as a really Practical Convev^nceT.**—Solieitors' Journal and Reporter » 

" This is a new and materially improved edition in two vols, of a work whose practical 
atilicy we had occasion to notice two years ago. We think it well adapted not only for 
an aid to the practitioner, bat also as a guide to the stndent of practical conveyancing." 
Leguleian. 

* When the first edition of this work appeared, we were much taken with the system 
adopted by Mr. Rouse for ^ving his forms so as to comprise almost every variety of 
conveyance, withoat repeating the mere formal words in every instance ; and we then 
ventured to predicate that the success of the work would be very great. And so it has 
proved. The work is really one of great utility ; the forms are so arranged, that by means 
of skeleton drafts reference is made to the intended portions of a conveyance, so that a 
conveyancer has only to decide upon the construction of his deed, and he can then, by 
referring to the numbers, have the deed at once copied out by a clerk, and save an 
infinity of trouble. By this arrangement, as much is embraced in a moderate sized work > [ 
as would otherwise extend over nearly a dosen volumes. To the general, tmd especially 
the country practitioner, this work will prove very useful."— £«/r« Messenger, 



HUNTER'S SUIT IN XSQUITY. 

An ELEMENTARY VIEW of the PROCEEDINGS 
in a SUIT in EQUITY. By Sylvester Joseph Hunter, B.A., of 
Lincoln's Inn, Esq., Barrister at Law, and Holder of the Studentship 
of the Inns of Court. 12mo. 7$, boards. 

*' One merit may fairly be predicated of it. It is a dear, concise compendium of in- 
formation, which the student will not elsewhere find in a separate form. It has a good 
deal of the same lucidity of statement which gave so much popularity to Smith's £le- 
mentaiy Vi^vr.*^— Solicitors' Journal and Reporter. 

** So far as we can judge from glancing at these pages, we think their author has con- 
scientiously performed his task.'*— X«w Magatine and Review, 

." We shall content ourselves by stating, that we are surprised to find so much really 
practical matter comprised in so comparatively small a space ; and we know of no other 
work from which a student can glean so much instruction on the diflPerent heads of 
equity practice."— i«w Chronicle. 

" This volume cannot fail to be very acceptable to those for whose use it was written.*' 
"— £ra» Times. 

" With the exception of Mr. Haynes's Outlines of Equity, we know of no work which 
we OBO so readily recommend to those who are desirous of obtaining an elementary know- 
ledge of Chancery proceedings as this little treatise by Mr. Hunter. It contains a con- 
cise exposiiiou of ttae dilTerent steps in a suit in equity, arranged in the order in which 
they flow out of one another, and written in a clear ana readable style."— Jttri>/. 



FRY'S SPSCIFIC PBRFORMANCB OF CONTRACTS. 

A TREATISE on the SPECIFIC PERFORMANCE 
of CONTRACTS, including those of Puhlic Conipanies. By Edward 
Fry, B.A., of Lincoln's Inn, Esq., Barrister at Law. 8vo. 16s. cloth. 

*' Mr. Fry's work presents in a reasonable compass a large quantity of modem learn- 
ing on che subject of contracts, with reference to the common remedy by specific per 
formance, and will thus be acceptable to the profession generally."- Xa» Chronicle, 

** There is a closeness and clearness in its style, and a latent lulness in the exposition, 
which not only argue a knowledge of the law, but of those varying circumstances in 
human society to which the law has to be applied.*'— iS^c/a<9r. 

" Mr. Fry's elaborate essay appears to exhaust the subject, on which he has cited and 
brought to bear, with ^at diligence, some 1,500 cases, which include those of the latest 
reports."— £av Magaxtne and Review, 

'* Although a professional work, it is sufficiently popular In style to be serviceable to 
•11 persons engaged in commercial or joint-stock undertakings."— TA« Timet » Jviy £0M, 
1858. 

** This is a thoroughly satisfactory lawbook. No practising barrister should be with- 
out it, acd its clearness, precision and methodical arrangement render it as good a text 
book for the legal student. The law of specific performance is a growing law just now, 
and the characteristic which gives its special value to Mr. Fry's work is, that the recent 
cases are as well digested in his mind as the older ones. Mr. Fry's is one of the best 
specimens of the modem law book." — The Economist. 
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BTEPHBN'B COMMBNTARIE8.— Fourth Sditlon. 

NEW COMMENTARIES on the LAWS of ENGLAND : 
partly founded on BLACKSTONE. By Henrt John Stephen, 
Serjeant at Law. The Fourth Edition. Prepared for the Press 
by the learned Author, assisted by James Stephen, LL.D., of the 
Middle Temple, Barrister at Law and Professor of English Law and 
Jurisprudence at King's College, London. 4 vols. 8vo. 4/. 4s. cloth. 

Iram the Law T^wus. 

** That Mr. Seijcant Stephen has succeeded in maiDtaininff the reputation of Blackstone 
as the handbook of the law student, and establishing his edition as that which takes the 
place of the orinnal, to the exclusion of a host of competitors for the same honour, is due 
in great part to nis having caught the spirit of his master and even something of his style, 
and thus prevented that abruptness of transition from one writer to the other which occurs 
in manv times almost every page, and sometimes even in the same Mntence. There is 
none of the stiffness that might t>e expected from this striated composition, and that is a 
merit which beloo^^s only to Mr. Stephenj and which has secured for him the almost 
undisputed possession of the field. £ven since the last edition, ma!ny changes have been 
made, which are carefally noted, so that the new on« presents an outline of the law of 
England precisely at this moment. It must be the first text book read by the law student, 
but we would recommend the practitioner to refresh his memory by sometimes dipoing 
into its pages, if he has not leisure to read it through. He will be astonished to find how 
much ioforoiation he will gather from it." 

JPirom tkt LtguUum. 

" In our opinion, the key to the Exemination is that admirable work, Stephen's Com- 
mentaries, and no student ought to take his seat in the hall of the Incorporated Law 
Society, to undergo the ordeal with any hope of obtaining honours, or even a certificate 
to pass, until he was conscious he had mastered its contents. Some may consider this a 
bold dictum, but no one who is at all acquainted with the character of the education of a 
law student, the nature of the examination itself, extending over all the branches of die 
law, the number and massive description of the various works published affecting those 
branches, will repudiate our statement, that a work which brings the whole mass of law in 
one clear and distinct focus of excellence is the most valuable that could be pisced in the 
hands of a student. We are the more anxious to impress candidates with the solid benefits 
and advantages that can be derived from the study of Stephen's Commentaries, since we 
know thst many, articled clerks are deceived into the perusal of other works compiled in 
a more or less imperfect manner, and bearing the name of Comm$Hiariu en JUaeksume. 
Let them read Blackstone snd all his commentators from the first to the last, if Uiey have 
time and appetite for such a task, but on the completion of this undertaking do not let 
them suppose that they have thereby become possessors of the contents of St^hen"* Cms- 
mentarie*,^* 

From the Solieitors* Journal. 

** A fourth edition has appeared of Seijeant Stephen's Commentaries, prepared for the 
press by his son, Mr. James Stephen, the Professor of English Law and Jurisprudence at 
Kind's College, London. The character of the book is so well known' and its reputation 
so thoroughly established, that we have no further inquiry to make than whether each 
new edition brings d6wn the law to the date of publication. Mr. Stephen is a venr worthy 
editor of his father's work, and has evidently bestowed the greatest care and inaustry od 
fulfilling his task as perfectly as possible. The last edition appeared in 1853, and on tum- 
ing to different parts of the new edition we find the acts of parliament and the chief cases 
or a later date noted up very accurately. Where Mr. Kerr, in his Blackstone, refers to 
two cases, Mr. Stephen refers to twenty. This is the great merit of Stephen's Commen- 
taries. It not only arranges the subject clearly and connectedly, but it shows the student 
how he may prosecute the inquirv for himself, and carry his knowledge beyond what can 
possibly be conveyed within the limits of a general treatise." 



STEPHEN'S QUESTIONS ON THE COMMENTARIES. 

QUESTIONS for LAW STUDENTS on the FOURTH 
EDITION of Mr. Serjeant Stephen's NEW COMMENTARIES. 
By James Stephen, LL.D., Barrister at Law, &c. 1 vol. 8fo.| 
lOs. 6d cloth. 
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WIORAM ON IXriZJiS.— Fourth Bditlon. 

An EXAMINATION of the RULES of LAW respecting 
the Admission of EXTRINSIC EVIDENCE in Aid of the INTER- 
PRETATION of WILLS, fiy the Right Hon. Sir James Wioram, 
Knt. The Fourth Edition prepared for the press, with the sanction 
of the learned Author, by W. Knox Wioram, M.A., of Lincoln's 
Inn, Esq., Barrister at Law. 8vo. 1 Is. cloth. 

" In the celebnced treatise of Sir James Wigram, the rales of law are stated, discussed 
and explained in a manner which has excited the admiration of every indge who has had 
to crasult it"— Lord Kingsdawn, in m Privg Cotuuil Judgment, Julp 8tA, 1858. 

** There can be no donbt that the notes of Mr. Knox Wigram have enhanced the value 
of the worit, as -affording a ready reference to recent cases on the snbiects embraced or 
arising out of Sir James Wigram's propositions, and which frequently give additional 
support, and in some instances an extension to the original text.*'— Zov Chronicle. 

** Understood as general guides, the propositions established by Sir James Wigram's 
book are of the highest value. But whatever view may be entertained, the book is one 
which will always be highly prised, and and is now presented in a very satisfactorr 
shape, thanks to the industry and intelligence di^layed in the notes by the present editor." 
--^Solteitors* Jotamml and Reporter, 



WHARTON'S AHTTOIaED CLERK'S BKANUAXi.— El«hth 

Sditton. 

A MANUAL for ARTICLED CLERKS; containing 
Courses of Study as well in Common Law, Conveyancing, Equity, 
Bankruptcy and Criminal Law, as in Constitutional, Roman •Civil, 
Ecclesiastical, Colonial, and International Laws, and Medical Juris- 
prudence : a Digest of all the Examination Questions ; with the 
General Rules, Forms of Articles of Clerkship, Notices, A£5davit8, &c., 
and a List of the proper Stamps and Fees : being a comprehensive 
guide to their successful Examination, Admission and Practice as 
Attomies and Solicitors of the Superior Courts. Eighth. Edition. 
By J. J. S. Wharton, Esq., M.A., Oxon, Barrister at Law, Author 
of " The Law Lexicon." 1 thick vol. 12mo., 12s. cloth. 

" We cheerfully acknowledge and record much that deserves apptrobation. Through, 
oat the Work there are traces of a well-regulated and orthodox mind, well adapted to 
produce confidence in an instmctor of youth. To conclude, we would tell our younger 
readers that by using this Manual judiciously, and not relying upon it to the exclasion 
of other reading, they may gain much. Every one must judge for himself whether such 
assistance is suitable for him in reference to his own individuality: and if he decides in 
the affirmative, we know not where he could turn with more advantage than to the 
' Articled Clerk's Manual.' '*—3oUcitore' Jonnuil and Reporter, 

** We think any articled clerk, commencing his studies, will find Mr. Wharton's book 
of assistance, as it will aid him in ascertaining to what matters he should direct his 
attention, and at the same time furnish him with information serving for the groundwork 
of further study. There is certainly no other work of the kind, and that is some merit in 
these days of imitation."— £«v Ckroniele. 

" Mr. Wharton's book still continues to grow in public favour and in bulk. The 8th 
edition is now before us much enlarged in sise, but its additional contents have been well 
selected and wall digested, and they have consequently produced a healthy rotundity 
of which no one can complain, llie new edition has not appeared before it was reauirea. 
The merits of the book are undoubted, and each edition increases the esteem in wnich it 
is held."— i>fitM«fi. 
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GRANIMS ImA^W OF BANKBR8 AND BANKING. 

The LAW of BANKING; BANKER and CUSTOMER; 
BANKER and CORRESPONDENT; PRIVATE BANKS; 
BANKING CO-PARTNERSHIPS and JOINT-STOCK BANKS: 
comprising the Rights and Liabilities, and the Remedies of and 
against Directors, Mansgers, Clerks, Shareholders, &c. : the rales 
as to Cheques, Orders, Bills payable at Bankers, Accountable Receipts, 
Bank Notes, Deposits of Securities, Guarantees, &c. By James 
Grant, Esq., M. A., of the Middle Temple, Barrister at Law, Author 
of '* The Law of Corporations in General." In one vol., post 8vo., 
18«. cloth. 

" This is a well-designed aud well-executed woA.*'— I4f a/ OiMrvtr, 

" The learning and industry which were so conspicuous in Mr. Grant's fomer work are 
equally apparent in this. The book supplies a real want, which has long been felt both 
by the Profession and by the public at large."— Jtiruf. 

*' The object of the Author has been to give an entirely practical exposition of the law 
as it stands according to staiutoxy enactment, and as it has been developed, ascertained 
and explained by indidal decisions."— 2lMCf. 

** This is a veiy able work, the appearance of which is especiallir to be welcomed at the 
present time. Ine law relating to the Bank of England has not been included in it, for 
thst would, in fact, have doubled its already ample sise, but so much of the law and prac- 
tice of the National Bank as is necessary to be known in connection with the affsirs of 
private and Joint-Stock Bankers will be found clearly laid down : of the law governing 
private and Joint-Stock Banks. Mr. Grant gives a complete and lucid expoaition. Fully 
illustrated with cases, and well indexed, his book will be not onljr helpful to the lawyer, 
for whose use it is immediately designed, but will be consulted with advantage by many 
who belong to the larg* community of bankers' customers, while it will be of most obvious 
service to directors and shareholders of Joint-Stock Banks."— £jraiiwMr. 

*' For such a task, industry and accuracy are the qnalities which are principally re- 
quired : and the Author appears to possess them in a high degree. His work is moreover 
well arranged and dearly expressed."— ^A«iunM». 

*' We recommend the work as one exceedingly convenient and useful to all persons 
interested, or in any way connected with the subjects on which it treats."— £ciU«r«' Cir- 
etdar. 



FISHER'S IiAW OF MORTGAGE AND PRIORITY. 

The LAW of MORTGAGE as applied to the RE- 
DEMPTION, FORECLOSURE and SALE in EQUITY of 
ENCUMBERED PROPERTY : with the Law of the PRIORITY 
of INCUMBRANCERS. By W. R. Fisher, Esq., of Lincoln's 
Inn, Barrister at Law. 8vo., 25s. hoards. 

" All who are concerned in mortgage transactions will find this a valuable addition to 
their shelves, for on the subjects otRedemption, Foreclosure and Sale, they will nowhere 
find so much, so careful and such recent information as that which Mr. Fisher has col- 
lected." — £«w Timet. 

** Already we hear that Mr. Fisher's volume is favourably spoken of by competent 
judges."— i/efa/ Obstrver. 

"We know of no work in which persons reauiring information on this subject can more 
readily and conveniently acquire it, and on this ground we heartily recommend it to the 
profession."— &/iiri/i»r*' Journal. 

** Mr. Fisher has, with much learning and with great critical and logical power, reviewed 
the authorities and statutes bearing on the subject. The Author's discrimination is equalled 
onlv by his love of the learning on the subject, which he has conveyed to the reader in a 
style peculiarly terse and agreeable."— AfMKinf Herald. 

^* We have no hesitation in saying that the production of this Work supplies a dlstfaietiy 
appreciable want— and we believe Mr. Fisher may fairly look forward to its recognition 
as a standard authority."— i>/ri(/0t<m. 

" Presenting a large mass of modem doctrine of the most important nature respecting 
mortgages, and such as cannot be found in any other work, fhis is done so well, and 
upon so clear a plan, as satisfies us that the labours of Mr. Fisher will be of invaluable 
service."— £«w CkronieU. , , . , 

" Mr. Fisher has thorouRhly studied his subject, and the work cannot fail to Drove a 
valuable addition to the different treatises which have already been published on the Law 
of Mortgage."- AfonMn^- Pott. 
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STEPHEN'S LUSH'S COMMON ZiAW PRACTICE. 

LUSH'S PRACTICE of the SUPERIOR COURTS of 
COMMON LAW at WESTMINSTER, in Actions and Proceedings 
connected therewith over which they have a common Jurisdiction, 
with Forms : also Introductory Treatises respecting Parties to Actions, 
Attomies and Town Agents; Suing in Person, by Attorney or in 
Formd, Pauperis, &:c. ; and an Appendix, containing the General 
Rules, the authorised Table of Costs, Fees, &c. Second Edition, 
corrected down to the date of publication. By James Stephen, 
LL.D. of the Middle Temple, Barrister at Law, and Professor of 
English Law and Jurisprudence at King's College, London. 8vo. 
42<. cloth. 

'* An examination of the woxk enables as to pronounce a very favonrable opinion on the 
manner in which t/U. Stephen has executed his laborious task. Mr. Stephen's editorship 
has not been of the ordinary kind."— Xa» Magatiru. 

** The law as well as the practice is set forth with extraordinary elaboration, indeed, we 
have never seen a law book which is such a monument of industry as this. We have no 
hesitation in pronouncing this to be by far the best ' Practice ' that has yet appeared, 
and that Mr. Stephen has fully maintained the xepotation achieved by Mr, lAuh,**—Laa 
Time*. 

** It is not too much to say that the work fully accomplishes its objects, and must 
necessarily become not only a standard authority, but a recognised manual in the matters 
which it so ably and lucidly treats.**— IfoniMir CkroHicU. 

" Mr. Lush has been fortunate in his editor. Painstaking, methodical and con- 
scientiously cautious, Mr. Stephen has executed a most laborious task in a manner 
eminently useful and satisfactory. We dismiss his work with a hearty commendation to 
the attention of those whom it more particularly concerns." — Daitjf Newt, 

" A work which is a complete vaiAtoak of the actual Practice, and is iiiTaluable to 
the Practitioner and the Student. Indeed, we know not where the latter could find so 
remiaih a book on subjects ordinarily so little inviting as points of Practice ; at the same 
time that the work furnishes all that the busiest Practitioner could desire."— Z«v 
CkrmtieU. 

** The duty of remodelling Mr. Lush's Common Law Practice has been assigned by the 
publishers to Mr. James Stephen, and the result of his labours leaves them no ground to 
regret their selection. Nothing has been omitted which was necessary to complete the 
work of renovation,"— JI&nuMi' Adveriitgr. 

** A careful examination of its contents has satisfied us that it combines in a remark- 
able degree the qualities of accuracy and conciseness. The new Practice is now clearly 
and succinctly explained and illustrated within the convenient compass of a single 
volume, and we cannot doubt that lawyers will rapidly evince their estimation of so great 
a hooa"—Monuiig Post. 

** We have compared it with the first edition, and we have no hesitati(m in saying that 
the work itself will be a permanent monument of the industry of the learned editor."— 
Xtff «/ Oiserver. 

** We predict that it will be the standard authority on the Common Law Practice. Its 
author has not adopted the plan pursued in other modem practice books, and to which 
we have adverted ; but he has bestowed an earnest diligence and appropriate care on his 
subject, the result is a masterly treatise exhibiting due accuracy."— £«f«/!rtaii. 
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OOOTB AND TRISTRAM'S PROBATE COURT PRACTICE. 

—Second Edition. 

The PRACTICE of the COURT OF PROBATE, in 

Common Form Business, by Henry Charles Coote, Proctor in 
Doctors' Commons, author of "The Practice of the Ecclesiastical 
Courts;" with the Probate Court Acto of 1857 and 1858, the Rules, 
Forms and Fees of 1857, 1858 and 1859, and a very full Collection oif 
Original Forms prepared for the present Edition ; also a Treatise on 
the Practice of the Court in Contentious Business, by Dr. Tristram^ 
D.C.L., Advocate in Doctors' Commons, and of the Inner Temple. 
Second Edition, enlarged and improved. 8vo. 1 8s. cloth. 

, *' It presents the Ifttest law on the important snbject, which it treats with that practical 
skill and ability only to be found in experienced men who know what informacioa their 
readers require because they have themselves found the want of it."— X«» Timu. 



MAY'S PARLIAMEZffTARY PRACTICE.— Fourth Edition. 

A PRACTICAL TREATISE on the LAW, PRIVI- 
LEGES, PROCEEDINGS and USAGE of PARLIAMENT. By 
Thomas Erskine Mat, Esq., of the Middle Temple, Barrister at 
Law, Clerk Assistant of the House of Commons. Fourth Edition^ 
revised and enlarged. One thick vol. 8vo. 3 If. 6d,e\oih. 

Contents : Book I. Constitution, Powers and Privileges of Par- 
liament II. Practice and Proceedings in Parliament III. The 
Manner of Passing Private Bills; showing the Practice in both Houses, 
with the latest Standing Orders, and the most recent Precedents. 

" Mr. Erskine May's work upon this rery important snbject is one of those books which 
hare not now to ffaiu, bat only to sustain a reputation, Ho wonder it has reached a fourth 
edition within fifteen years. It has grown up from a slender tome to a balky volume 
while striving to keep pace with the necessities which it almost called into existence. 
Before Matf was, a continual recourse to Mr. Speaker or to the Clerka of the House was 
the only safety of a member who would not be continually called to ordftr : and a con- 
stant attendance upon all the offices was the only possibility of tracking the usage of 
forms necessary to the passing of tf Bill. This book has been a guidei and a v«Qr S^hnI 
guide. We should like to see it divided into two volumes, and the portion whici 



of private Bills very much enlarged and elaborated, but entirely separated from tha 
larger and more important subjects. Many alterations in the forms of the House have 
taken place since the last edition was published, and the work seems to have been care- 
fuUyrevised and brought down to the present day."— Timm^, Fekrtiary lOM. 1859. 

" The law of Parliament continues to prow, or rather the indefatigable labours of Mr. 
May continue, with each successive edition, to accumulate the materials out of which his 
skin and experience are enabled to construct something like a system. But sdmost every 
session produces some changes in the standing orders and in the practice, so that the in- 
structions and precedents of one year cannot ixs relied upon for the next, and continual 
new editions are necessary for the safety of the practitioner. As it is now perfected, this 
work is the one great and reco^ised authority on parliamentary law and practice, and 
therefore an indispensable addition to the library of all who enjoy that pleasant and profit- 
able business. 

We have described it so often before, that we need not repeat the description now. This 
fourdx edition is only an improvement upon the former ones."— JLa» T%m«t. 
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DAVIS'S COUNTY COURT FRAOTZCE AND EVIDENCE.— 

Second Edition. 

A MANUAL of the PRACTICE and EVIDENCE in 
ACTIONS and other Proceedings in the County Courts; with the 
Statutes and Rules. Second Edition, with a Supplement, containing 
the Practice under the Statute 19 & 20 Vict cap. 108, and the New 
Rules and Orders, &c. ; together with a new and complete Index to 
the entire Work. By James Edward Davis, Esq., of the Middle 
Temple, Barrister at Law. Second Edition. Post Svo. 24f. clotb. 

*«* This is the only work on the County Courts which treats fully on 
the Law and Evidence in Actions and other Proceedings in these Courts. 

" A very usefol work, oot only in the Connty Courts, bat also in the inperior tribonals." 
'-Jurist. 

'* We prophecied the soccess of this book on its first appearance ; there remains now 
only the pleasing duty of recording it, and congratolating Mr. Davis on his well earned 
honour."— X«v Tmet. 

'* Independently of its application to the County Courts, we know of no work of its siae 
which can be so useful to the student or practitioner desirous of knowing what the com- 
mon law is at the present time."— X«« Ckronieit, 

** This single volume may be usefully relied on as an accurate and complete guide to 
every branch of County Court Practice and Evidence."— Afontinf Pott. 

** We are glad to see that the excellent little work written some time since by Mr. 
Davis has reached a second edition. We may indeed congratulate Mr. Davis on the 
judgment he has throughout displayed in selecting and arranging the materials of which 
his present volume is composed.*'— £«v Magmtins. 



DAVIS'S NEW COUNTY COURT PRACTICE.* 

The NEW PRACTICE of the COUNTY COURTS, in 
Actions and other Proceedings, with the Statute 19 & 20 Vict. cap. 108, 
and the Rules, Fees, &c. thereon ; forming a work complete in itself, 
or a Supplement to the Second Edition of ** The Manual of the Prac- 
tice and Evidence in the County Courts." By James Edward Davis, 
Esq., of the Middle Temple, Barrister at Law. Post Svo. 1 2s. cloth. 

Althongh chiefly iuteoded for the purchasers of the larger work, it is hoped that tAg 
nutter will ht found to troated and urrtmgid as to rondtr tlu Sufplement a comets Mmuuml 
tf tk* Praetiesfor tkotg who rtsftr kuwing it in a stparats form. 

** This N ew Practice will not be found inferior to the Manual, its predecessor. This 
puhlication will prove valuable to the profession generally on many points which fall 
within their practice, as in the case of a certiorari, or prohibition, or a replevin. These 
subjects appear to be well handled.'*— i>f«/naii. 
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OKB'S MAOISTBRIAIi 8YNOP8I8r-8IXfli SditiOB. 

The MAGISTERIAL SYNOPSIS : a Practical Guide 
for Magistrates, their Clerks, Attornies, and Constables, in all Matters 
out of Quarter Sessions ; containing Summary Convictions and In- 
dictable Offences, with their Penalties, Punishment, Procedure, &c. 
Tubularly arranged. By George C. Oke, Assistant Clerk to the Lord 
Mayor of London, Author of "The Magisterial Formulist," "The 
Law of Turnpike Roads," &c. Sixth edition, enlarged and improved. 
1 very thick vol. 8vo., 40*. cloth. 



OKE'B MAGISTERIAL FORMUU8T.-8eeond Edition. 

The MAGISTERIAL FORMULIST: being a complete 
collection of Forms and Precedents for practical use in all Cases out 
of Quarter Sessions, and in Parochial Matters, by Magistrates, their 
Clerks and Attornies : with an Introduction, Explanatory Directions, 
Variations and Notes. By George C. Oke, Assistant Clerk to the 
Lord Mayor of London, Author of ** The Magisterial Synopsis" and 
*'The Law of Turnpike Roads," &c. &c. Second Edition. 8vo., 
21s. cloth. 

" It is fnoagh to annoouce the publication of • new edition of this work, so well known 
to Magistrates* (clerks. It is a valuable collection of the Forms and Precedents required 
in all cases out of quarter sessions and in parochial matters, with an introduction, explain- 



ing how they are to be used Very cpn>iderable additions have been made to this new 
diti««, which consists of no less than 000 closely printed pages/'—Lav Tim4s. 
" This Collection of Forms and Precedents for Practical Use in all Cases out of Quarter 



Sessions- and in Parochial Matters, is deservedly esteemed, it u complete and well 
arranged."— Xa» Magazint. 



PEARCE'S GUIDE TO THE BAR AND INNS OF COURT. 

A GUIDE to the INNS of COURT and CHANCERY; 
with Notices of their Ancient Discipline, Rules, Orders and Customs, 
Readings, Moots, Masques, Revels and Entertainments, including an 
account of the Eminent Men of the Honorable Societies of Lincoln's 
Inn, the Inner Temple, the Middle Temple and Gray's Inn, &c.: 
together with the Regulations of the Four Inns of Court as to the 
Admission of Students, Keeping Terms, Lectures, Examination, Call 
to the Bar, &c. &c. &c. By Robert R. Pbarce, Esq., of Gray's Inn, 
Barrister at Law. 8vo. 8f. cloth. 

*^^* The chapters relating to the Admission of Students, the Manner of Keeping 
Terms, the System of Legal Education, and the Calling of Students to the 
Bar, have been corrected in accordance with the latest Regulations of the 
Four Inns of Court. 



MESSRS. DUTTERWORTH, FLEET STREET, E.G. 



A SELECTION of LEADING CASES on the LAW 
relatirg lo REAL PROPERTY, CONVEYANCING, and the 
CONSTRUCTION of WILLS and DEEDS; with Nolea. By 
OiTBH Davies Tudob, Esq., of the Middle Temple, fisrrisler at Law, 
Author of "Leading Cases in Equity. " One thick vol., royal 8vu., 
361. cloth. 



Uoim irhicii hfl b» Dinged qqi tar taicnulr m lu r*n»«Di volnnw, wb tn ibla lo speak 
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BAtZTBRIDOE OM MINES AND MINERALS.— Becond 
Edition. 

A TREATISE on the LAW of MINES and MINERALS. 
By WiiLcAM Bainhbidoe, E«q., F.G.S., of the Inner Temple, Bar- 
liater at Law. Second Edition, carefully revised, and much enlarged 
by additioiiBl niatter retaiinf; to manorial rights — righu of way and 
water and olher mining easement! — the sale uf mines and thareg — the 
conilmction of !ea<e»— cost book luid general partnerEliipa — injurin 
from undermining and imindations — barrieni and working out of 
bounds. With an Appendix of Forms and Customs and a Glossary 
of English Mining Terma. 6vo., 21t. cloth. 
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BRBWRY'S EQUITY PItBADBR. 

A CONCISE TREATISE on the Principles of EQUITY 
PLEADING, with Precedents. By C. Stewart Drewrt, Esq., of 
the Inner Temple, Barrister at Law. 12mo., 6s. boards. 

CoMTiNTS :— What Persons are entitled to sue in Equity, and in what manner to sne. 
—of the Modes of institatiav a Sait in Equity.— Of the Defence of Suits.— Of Pleas. 
—Of Answers.— Of A mendpd Bills.— Of Revivor and Supplemental Bills.— Of Inter- 
locutory AppHcaiious —Of the Proceedings on going into Evidence.— Of Appeals. 
—Conclusion.- Appendix of Precedents. 

" Mr. Drewry will be remembered by many as the author of the very popular and 
excellent treatise on the Practice in Equity. He has now contributed to the library of 
the lawyer another work of equal value, written for younger members of the profession 
and for students, in which he describes the principles and general rules of Equity 
Pleading. It will be found of great utility, as introduccory to the more elaborate treatises, 
or to refresh the memory after the study of the larger books."~X<a» Timut. 



WXUalAMB ON PXAADINO AND PRAOTICB. 

An INTRODUCTION to the PRINCIPLES and 
PRACTICE of PLEADING in the SUPERIOR COURTS of 
LAW, embracing an outline of the whole Proceedings in an Action 
at Law, on Motion, and at Judges' Chambers; together with the Rules 
of Pleading and Practice, and Forms of all the principal Proceedings. 
By Watkin Williams, of the Inner Temple, Esq., Barrister at Law. 
8yo. 12s. cloth. 

** The Common Law Procedure Acts and the New Rules have almost entirely re-or> 
ganiaed the system of Pleading in our Courts of Law. Until the appearance of the pre- 
sent work, however, no new treatise on the subject has been attempted. Mr. Williams is 
a young and unknown author, and has undertaken a work requiring great care in its treat- 
ment ; but we have no hesitation in saying that he has brought to near on his task powers 
of arrangement and clearness of expression of no ordinary character, and has produced a 
work creditable to himself and useful to the Profession. For the Student especially the 
book has features of peculiar value, it is at the same time scientific and practical, and 
throughout the work there is a judicious union of general principles with a practical 
treatment of the subject, illustrated by forms and examples of the main proceedings."— 
Jurut. 

** It was certainly high time that the principles and practice of Pleading, as they now 
stand, should be expounded. This task Mr. Watkin Williams has successfully accom- 
plished."- X*f a/ Obttrvw. 

" We know no work which furnishes in such compendious form so excellent a sketdi of 
Common Law Practice and Pleading, and it is the more useful for bringing the law down 
to the latest period of time.*'— £«» Ckroniele. 

" Although addressed more particularly to the Student, it contains much matter that 
will be useful to the old practitioner. In each of these chapters the subject to which thev 
respectively relate is treated with comprehensiveness and precision. The subject of eacn 
chapter, far from being slurred over, is discussed in all its beatings, and furnishes topics 
for consideration much too numerous to be particularised in a notice of this kind. This 
is only due to Mr* Williams, who has undoubtedly brought considerable learning and 
research to bear upon the work. His arrangement and style are methodical and clear, 
and the execution such as reflects credit upon him."— JitfftM itf tht Ptmee, 

" When he comes to treat of his proper suluect he does it with great precision, describing 
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OLBN'8 PUBIiZO HEAUTH AND laOOAXa OOVfiRNMBNT. 

The LAW relating to the PUBLIC HEALTH and 
LOCAL GOVERNMENT in relation to Sanitary and other Matters, 
together with the Public Health Act, 1848, the Local Government 
Act, 1858, and the incorporated Acts, with Tables of Statutes, Cases 
and Index. By William Cunningham Glen, Esq., of the Middle 
Temple, Barrister at Law, and of the Poor Law Board. 12mo. 12«. 
cloth. 

" So far u the cooyeniene« of local boards ia concerned, the plan on which Mr. GIen*s 
book is written seems to be preferable, a matter which is the more important, as both his 
and Mr. Taylor's publications are addressed to this class of readers."— &/«c(V9r/' Jowmai. 



GLBN'S NUZ8ANCES REMOVAL AND DISEASES 

PREVENTION. 

The LAW relating to the REMOVAL OF NUISANCES 
injurious to Health, and to the Prevention of Epidemic, Endemic 
and Contagious Diseases, with the Statutes, including the Puhlic 
Health Act, 1858, and Tahles of Statutes, Cases and Index. By 
William Cunningham Glen, Esq., of the Middle Temple, Barrister 
at Law, and of the Poor Law Board, 12mo. 5s. cloth. 

" The Nnisance Removal Law is treated in the same manner as his Pnblic Health and 
Local Government Law— simply, clearly and minutely : so that whatever information is 
sought is surelv and readily found. In both workit he has embodied all the decisions to 
this time, which have been very nnmeroas.**— Xaw 'IHmet, 



8HSLFORb'8 SUCCESSION AND OTHBR DUTIES. 

THE LAW relating to the PROBATE, LEGACY and 
SUCCESSION DUTIES, including all the Statutes and the Deci- 
sions on those Subjects : with Forms and Practical Directions. By 
Leonard Shelford, Esq., of the Middle Temple, Barrister at law. 
12mo. 12<. cloth. 

" The present work has had bestowed vpon it that painstaking care which is the dis- 
tinguishing feature of Mr. Sbelford's labours ^—Jurut. 

This twelfth enterprise of Mr. Sialford's is not less useful nor. less ably performed 
than its ri sii r iim ■■ ■.**— X<w» Thmes. 

** A work which gives a eomptttt ?iew of the law relating to the subject, by noticing 
the kindred subjects of Probate and Legacy Doties, without a knowledge of which the 
Succession Duty cannot be anderstood.'^-JUnv ChronicU. 

** The work comprises some verv ▼aluable practical directions regarding the payment 
of the Succession Duties."— />f«/ OAsener. 

" A clear and methodical exposiUpn of the whole law relating to the Probate, Legacy 
and Succession Duties."— Jlfonifii# Post. 
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8HBLFOBD ON THB LAW OF 1IAXX.WAY8.— Third 

Edition. 

THE LAW of RAILWAYS, including the Three General 
(/onsolidation Acts, 1845, and the other General Acts for regulating 
Railways in England and Ireland, with copious Notes of Decided 
Cases on their Construction, including the Rights and Liahilities of 
Shareholders, Allottees of Shares, and Provisional Committee-men, 
with Forms, &c. By Leonard Shblford, Esq., of the Middle 
Temple, Barrister at Law. Third Edition. Just published, royal 
12mo. 30^ cloth. 

" Mr. Shelford has loDg since established implicit confidence in the tccaracv, fullness 
and nractical utility of every book to which his name is attached. His Law of Railways 
has long been among the be»t of his performances, and a careful examination of this 
edition will fully warrant his announcement that the new matter is important and exten- 
sive."— £«« Mmgmtiite. 

" Mr. Shelford was one of the first to reduce this new law to the form of a treatise, 
add that his labours have found favour with those who are most competent to ju<li;e of 
their value is proved by the fact that alrrady it has attained to the dignity of a 'J hirJ 
Edition. It is not necessary now to describe a book that must be so well Icnown to ail oar 
readers*— «nough to state tttat this New Edition embodies the very latest Law, all the New 
Statutes and the maltitudinous Decisions, so that the Volume presents, in a form conve- 
niently arranged for reference, the entire Law of liailways as it is at this moment." — 
Lmw Timet, 

'* We can readily indorse Mr. Shelford's assertion, that the new matter introduced into 
this edition is extensive and important. This, added to the number of forms, of consi- 
derable importance, and CJises, of which there are some 1,200, an ample table of contents 
and a very copious index, conduce to make the work all that could be desired. J hose 
who are interested in the law on which it treats may refer to it not merely with a certainty 
of being able to find what the^ are looking for. but of finding the general law on the snn- 
ject csrefullv collected, explained and illustrated, by a reference to almost every decision 
which bears upon the point at issue."— Jttf/»c« </ tk§ Pemet, 



OLBN'S POOR IJLW BOARD ORDERS, 1859. 

LAW BOARD ORDERS, to the present 
relating to the Audit of Accounts, Appeals and 
Explanatory Notes, Decisions of the Courts, &c., 
Case of Waddington v. The Guardians of the City 
By W. C. Glen, Barrister at Law, and of the 
Fourth Edition. One voL 12mo. - 12<. cloth. 



THE POOR 

time; the Statutes 
Parish Debts, with 
and Reports of the 
of London Union. 
Poor Law Board. 



8CRIVEN ON COPYHOLDS.— Fourth Edition. 

A TREATISE on COPYHOLD, CUSTOMARY 
FREEHOLD, and ANCIENT DEMESNE TENURE; with the 
Jurisdiction of Courts 'Baron and Courts Leet. Also an Appendix 
containing Rules for holding Customary Courts, Courts Baron, and 
Courts Leet; Forms of Court Rolls, Deputations, and Copyhold As- 
surances, and Extracts from the relative Acts of Parliament By 
John Scriven, Serjeant at Law. The Fourth Edition, embracing 
all the authorities to the present period, by Hekrt Stalman, Esq. 
of the Inner Temple, Barrister at Law. Two Vols, royal 8vo. 2/. 10«. 
boards. 
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Grant's Law of Corporations in General. A Practical 

TREATISE on the LAW of CORPORATION'S in GENERAL, 
as well Aggregate as Sole ; including Municipal Corporations, Rail- 
way, Banking, Canal and other Joint-Stock and Trading Bodies, 
Dean and Chapters, Universities, Colleges, Schools, Hospitals, with 
quasi Corporations aggregate, as Guardians of the Poor,^ Church- 
wardens, Churchwardens, and Overseers, &c., and also Corporations 
sole, as Bishops, Deans, Canons, Archdeacons, Parsons, &c. By 
James Grant, Esq., of the Middle Temple, Barrister at Law. 
Royal 8vo. 26s. hoards. 

Fnlling's Practical Compendinm of tiie Law and TTsage 

of MERCANTILE ACCOUNTS; describing the various Rules of 
Law affecting them, the ordinary Mode in which they are entered 
in Account Books, and the various Forms of Proceeding, and Rules 
of Pleading, and Evidence for their Investigation, at Common Law, 
in Equity, Bankruptcy and Insolvency, or by Arbitration. With a 
SUPPLEMENT, containing the Law of Joint Stock Companies* 
Accounts, under the Winding-up Acts of 1848 and 1849. By 
Alexander Pulling, Esq. of the Inner Temple, Barrister at Law. 
12mo. 95. boards. 

Gray's Treatise on tiie Law of Costs in Actions and 

other PROCEEDINGS in the Courts of Common Law at West- 
minster. By John (jrat, Esq., of the Middle Temple, Barrister at 
Law. 8vo. 2l8. cloth. 

*•* This Work embraces the whole modem Law and Practice of Costs, ioclading the 

important provisions of the Common Law Procednre Act and Kales, 185£* and the 

recent Statutes affecting the Jurisdiction of the County Courts. 

" A new and original work on this subiect had become absolutely necessary to the 

profession, for the legal reforms which had been effected of late years bad rendered the 

old books obsolete and useless. No man could be better qualified than Mr. Gray, both by 

learning and experience, to accomplish the task which he undertook, that task heing no 

less than to present in one view the whole Law of Costs, not only in the Superior Courts, 

but also in all those other proceedings which take place there."— 71(m««. 

Deane'8 Law of Blockade, as contained in the Judg- 
ments of Dr. Lushington ; and the Cases on Blockade decided during 
1854. By James Parker Deane, D.C.L., Advocate in Doctors' 
Commons. 8vo. lOs. cloth. 

Oke on the Laws of Tnmpike Beads : comprising the 

whole of the General Acts now in force; the Acts as to Union of 
Trusts, for facilitating Arrangements with their Creditors, as to the 
interference hy Railways with Roads, their non-repair, and enforcing 
contributions from Parishes, &c., &c. Practically arranged, with 
Cases, copious Notes, and all the necessary Forms, &c., &c. By 
George C. Oke, Author of **The Magisterial Synopsis" and "The 
Magisterial Formulist." 12mo. 12s. cloth. 

Coote's Practice of the Ecclesiastical Conrts, with Forms 

and Tables of Costs. By Henrt Charles Coote, Proctor in Doctors' 
Commons, &c. One thick Vol. 8vo. 285. boards. 
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Oke'8 Improved System of Solioiton' Book-keeping, pnu^- 

tically exemplified by a Year's supposed Business, with Directions for 
Posting, Balancing, Checking, &c. Adapted to small, moderate and 
large Offices; to Partnership and Sole Concerns. By George C. 
Okb, Author of « The Magitterial S^fnoptis," and " The Magisteriai 
Formulitt" 8vo. 5f. cloth. 

Koore'8 Solicitor's Book of Practical Forms, containing 

an Abridgment of the Stamp Acts, and a variety of useful Forms 
and Instructions not to be found in the Text Books, but constantly 
required in Solicitors' Offices, especially with reference to Common 
Apprenticeships — Conditions of Sale — Contracts — Statutory Declara- 
tions — Powers of Attorney — and Wilb,^and to the preparation of 
Annuity, Legacy, and Residuary Accounts,-— and Applications for in- 
crease and return of Duties on Probates and Letters of Administration, 
— with numerous Variations, Schedules, and Tables showing the 
different Rates of Duty and the Amount from One Penny to £100. 
By Henry Moore, Esq. 12mo. 7t. 6d, cloth. 

Moore's Conntry Attorney's Pocket Kemembrancer, con- 
taining a Collection of useful Forms required by Country Attorneys, 
Land Agents, Surveyors, &c. upon a variety of occasions, when from 
home; with Practical Instructions for Deeds, Wills, &c. &c., and 
Variations adapting the Forms to almost every variety of circum- 
stances ; to which is added, a Collection of novel and useful Interest, 
Regal, and other Tables, designed by the Author exclusively for this 
and his other Works. Second Edition. By Henry Moore, Esq. 
12mo. 7<. cloth ; or bound as a pocket book, 85. 

Moore's Instructions for preparing Abstracts of Titles, 

after the most improved System of eminent Conveyancers ; to which 
is added, a Collection of Precedents, showing the method — not only 
of abstracting every species of Deeds, but also of so connecting them 
together, by collateral Documents, as to form a complete Title. 
Second Edition, with considerable Additions. By Henry Moore, 
Esq. 12mo. 6t, cloth. 

Eeyser on the Law relating to Transactions on the 

STOCK EXCHANGE. By Henry Keyser, Esq., of the Middle 
Temple, Barrister at Law. 12mo. 8«. cloth. 

. Archer's Index to the Unrepealed Statutes connected 

with the Administration of the Law in England and Wales, com- 
mencing with the Reign of William the Fourth and continued up to 
the close of the Session 1850. By Thomas G. Archer, Solicitor. 
8vo. 5s. boards. 

The Laws of Barbados. (By Authority.) Eoyal 8vo. 

21s. cloth. 
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Greening's Forms of Declarations, Pleadings and other 

PROCEEDINGS in the Superior Courts of Common Law, with the 
Common Law Procedure Act, and other Statutes ; Tahle of Officers' 
Fees ; and the New Rules of Practice and Pleading, with Notes. By 
Henrt Greening, Esq., Special Pleader. Second Edition. 12mo. 
10s. 6d, hoards. 

EamePs Laws of the Customs, consolidated by direction 

of the Lords Commissioners of her Majesty's Treasury (16 & 17 
Vict. caps. 106 & 107); with a Commentary containing Practical 
Forms, Notes of Decisions in Leading Customs Cases, Appendix of 
Acts; also a Supplement for 1854, containing a Commentary on the 
three Acts (17 & 18 Vict. caps. 28, 29 and 122), and a Summary 
of the existing Duties and a copious Index. By Felix John Hamel, 
Esq., Solicitor for her Majesty's Customs. 1 vol. royal 8vo. 16s. cloth. 

Browne's Practical Treatise on Actions at Law, em- 

hracing the subjects of Notice of Action; Limitation of Actions; 
necessary Parties to and proper Forms of Actions, the Consequence 
of Mistake therein ; and the Law of Costs with reference to Da* 
mages. By Rowland Jay Bro.wne, Esq., of Lincoln's Inn, Special 
Pleader. 8vo. 1 6s. boards. 

Bamett and Buckler's Sessions Papers of the Oeneral 

CRIMINAL COURT. • Taken in Shorthand by J. D. Harnett and 
A. Buckler, by appointment of the Court. Annual Subscription 
1/. lis. 6d, sewed : but for the convenience of the Profession and the 
Public single numbers may be also purchased. 

0'Dowd*s New Practice of the Court of Chancery, as 

regulated by the Acts and Orders for the Improvement of the Juris- 
diction of Equity, 15 & 16 Vipt. c. 86; for Abolishing the Office of 
Master, 15 & 16 Vict. c. 80; and for Relief of the Suitors, 15 & 16 
Vict. c. 87 ; with Introduction, Notes, the Acts, the Orders, and a 
copious Index. By James O'Dowd, Esqf., Barrister at Law. Second 
Edition, corrected, greatly improved, and with the decisions. 12mo. 
7s. 6d. boards. 

Oimning*s Practical Treatise on the Law of Tolls; and 

therein of Tolls Thorough and Traverse ; Fair and Market Tolls ; 
Canal, Ferry, Port and Harbour Tolls ; Turnpike Tolls ; Rateability 
of Tolls; Exemption from Tolls; Remedies and Evidence in Actions 
for Tolls. By Frederick Gunning, Esq., of Lincoln's Inn, Barrister 
at Law. 8vo. 9$. boards. 

Baker's Practical Compendinm of the Becent Statutes, 

CASES, and DECISIONS affecting the OFFICE of CORONER, 
with Precedents of Inquisitions, and Practical Forms. By William 
Baker, Esq., one of the Coroners for Middlesex. 12mo. 7s. cloth. 
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OnaixL and Holroyd's Hew System of Common Law Pro- 

CEDURE according to the COMMON LAW PROCEDURE ACT, 
1852. By J. R. Quain, of the Middle Temple, Barrister at Law, 
and H. Uolrotd, of the Middle Temple, Special Pleader. 12mo. 
7s. 6d. cloth. 

Wills on Circnmstantial Evidenee.— Third Edition. An 

ESSAY on the PRINCIPLES of CIRCUMSTANTIAL EVI- 
DENCE, illustrated by Numerous Cases. Third Edition. By 
William Wills, Esq. 8vo. 9s. boards. 

A Complete Collection of the Treaties and Conventions, 

and Reciprocal Regulations, at present subsisting between Great 
Britain and Foreign Powers, and of the Laws, Decrees, and Orders 
in Council concerning the same, so far as they relate to Commerce 
and Navigation, Slave Trade, Post Office Communications, Copy- 
right, &c., and to the Privileges and Interests of the Subjects of the 
High Contracting Parties ; compiled from Authentic Documents. By 
Lewis Hertslet, Esq., Librarian and Keeper of the Papers, Foreign 
Office. Vols. 1 to 10, 8vo. IIZ. 5s. boards. 

• 

The Law Student's Onide ; containing an Historical Trear 

fise on each of the Inns of Court, with their Rules and Customs 
respecting Admission, Keeping Terms, Call to the Bar, Chambers, 
&c.. Remarks on the Jurisdiction of the Benchers, Observations on 
the Study of the Law, and other useful Itiformation. By P. B. Leigh, 
Esq., of Gray's Inn, Barrister at Law. 12mo. 6s. boards. 

An Act (7 & 8 Vict. c. 110), for the Begistration, Incor- 
poration and Regulation of Joint Stock Companies; with Preface and 
Index by James Burchell, Esq., and an Analysis by Charles Rank 
Kennedy, Esq., Barrister at Law. 18mo. Ss, 6d. boards. 

ITorman's Mannal of the New Patent Law. A Treatise 

on the LAW and PRACTICE relating to LETTERS-PATENT for 
INVENTIONS, as altered and amended by Statutes 15 & 16 Vict. 
c. 83, and 12 & 13 Vict. c. 109, with the New Rules of Practice in 
the Offices of Commissioners of Patents, and in the Petty Bag Office 
in Chancery, and all the Cases down to the time of publication. By 
John Paxton Norman, M.A., of the Inner Temple, barrister at Law. 
Post 8vo. 7s. 6d. cloth. 

The Law relating to Lnnatics, Idiots and Persons of 

Unsound Mind. By Charles Palmer Phillips, Esq., of Lincoln's 
Inn, Barrister at Law. Post 8vo. ISs, cloth. 

*' Mr. C. Phillips hu, in his very complete, elaborate and useful volume, presented us 
with 8D excellent view of the present law as well as the practice relating to Lunacy."— 
Lau Magasitu and Revitw. 
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A Treatise on the La^^ of Sheriff, with Practical Forms 

and Precedents. By Richard Clarke Sewell, Esq., D.C.L., Bar- 
rister at Law, Fellow of Magdalen College, Oxford. 8vo. 1/. is. 
boards. 

Dwyer's Militia Laws and Segolations. A Compendium 

of the PRINCIPAL LAWS and REGULATIONS relating to the 
MILITIA of GREAT BRITAIN and IRELAND. By Edward 
DwYER, B.A., of Lincoln's Inn, Esq., Barrister at Law. 12mo. 5s, 6d. 
cloth. 

Bristowe*8 Local Government Act, 1858, 21 & 22 Vict. 

c. 98 : with Notes ; an Appendix of Cases decided upon the Public 
Health Act, 1848; and a copious Index. By S. B. Bristowe, Esq., 
of the Inner Temple, Barrister at Law. 12mo. 2s. 6d, cloth. 

Sharkey's Handbook of the Practice of Election Com- 

MITTEES ; with an Appendix of Statutes, Forms and Precedents. 
By P. BuRROWEs Sharkey, Solicitor and Parliamentary Agent. 
12mo. 5s. boards. * 

Warren's Hannal of the Parliamentary Election Law of 

the UNITED KINGDOM, with reference to the Conduct of Elec- 
tions, and the Registration Court; with a copious Index, and all the 
Statutes and Decisions down to 1857. By Samuel Warren, D.C.L., 
Q.C., M.P., and Recorder of Hull. One thick yolume, royal 12mo. 
25s. cloth. 

. Warren's Hannal of the Law and Practice of Election 

COMMITTEES, being the concluding portion of a *' Manual of 
Parliamentary Election Law" By Samuel Warren, D.C.L., Q.C., 
M.P., and Recorder of Hull. Royal 12mo. I5s, cloth. 

Brandt's Treatise on the Law, Practice and Procednre 

of DIVORCE and MATRIMONIAL CAUSES under the Act 20 & 
21 Vict. c. 85 ; containing the Act, also the Rules, Orders, and Forms 
issued thereunder ; together with Precedents. By William Brandt, 
of the Inner Temple, Barrister at Law. 12mo. 7<. 6d. boards. 



The Statutes at Large^ the several Series of Reports in Law and 
Equity, as well as all Law Periodicals, supplied on the day of puhlica- 
tionj and a liberal discount allowed Jor prompt payment. 

Separate copies of scarce Private Acts furnished Jrom a very com- 
plete Series. . 

A large Stock of Second-hand Law Reports and Text Books conr 
itantly on Sale at a great reduction Jrom the published Prices, 
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HOUSE OF IiORDB HBPORTS. 

REPORTS of CASES decided in the HOUSE of LORDS 
on Appeals and Writs of Error, Claims of Peerage and Divorces. 
By Charles Clark, Esq., of the Middle Temple, Barrister at X^aw. 
(By appointment of the HouMe of Lordt.) 

Vols. I., IL, III., IV., v., and VI., containing all the Cases decided 
from 1847 to 1859 inclusive. 

{Thae Repifrtt will be regularly continued.) 



8WABBY AND TRISTRAM'S 

PROBATE, DIVORCE AND BLATRIMONIAIa CAUSES 

REPORTS. (By Authority.) 

REPORTS of CASES decided in the COURT of PRO- 
BATE and in the COURT for DIVORCE and MATRIMONIAL 
CAUSES. By Dr. Swabet, D.C.L., Advocate, and Barrister at Law 
of Gray's Inn, and Dr. Tristram, D.C.L., Advocate in Doctors' 
Commons, and of the Inner Temple. VoL I., Parts I. and II. Price 
15s. sewed. 

*' The ftctaal jpnctitioners in the Court must have this, which is the oMeial set of 
Reports, and other members of the profession would do well to be provided with them, 
seeing that the Coart will act on its aathoriaed Reports rather than on the unaathoriaea 
ones, should there be any discrepancy between them.'*— £«0 CkromeU, 

{Theu Report* will be regularly continued,) 



DR. ROBINSON'S NEW ADMIRAIiTY REPORTS. 

REPORTS of CASES argued and determined in the 
HIGH COURT of ADMIRALTY, commencing with the Judg- 
ments of the Right Honourable Stephen Lushington, D.C.L. By 
William Robinson, D.C.L. Advocate. 

Vols. I. and II., and Vol. III. Parts I. and II. containing Cases decided 
from Michaelmas Term, 1833, to Trinity Vacation, 1850. 4/. 7«. dd, 
sewed. 



SWABEY'S ADMIRAUTY REPORTS. 

REPORTS of CASES determined in the HIGH COURT 
of ADMIRALTY, commencing Michaelmas Term, 1855. By M. C. 
Merttins Swabey, D.C.L., of Doctors* Commons, and of Gray's 
Inn, Barrister at Law. Vol. I., Parts I. and II. Price 18s. sewed. 

(Thete Reportt will be regularly continued,) 



THE LAW MAGAZINE AXD LAW EEVIEW. 

(NEW SERIES.) 

The two Quarterly organs of the Legal Public, and of those con- 
cerned in the administration and enactment of the Laws of the United 
Kingdom, have, since May, 1856, with great advantage, been amalga- 
mated under one management^that of the Editors of the Law Maga- 
zine. From that time to the present, it has been the endeavour of the 
publishers to redeem the pledge given three years since, that this peri- 
odical should be rendered worthy of the support of the practising lawyer 
— whether barrister or solicitor — of the jurist, the legislator, and the 
magistrate. 

Of late the mercantile community has taken an active part in the 
amendment of the laws relating to property and commerce. Within the 
pages of the Law Magazine and Law Review, the commercial public 
will find registered, from time to time, the progress made in the discus- 
sion of these subjects. 

The laws affecting our Colonies and Dependencies, whether origi- 
nating in the British Parliament, or emanating from the local Houses of 
Assembly, have possessed, and in future will command still more, the 
zealous attention of the Editorial Staff. 

American Legal Literature, in its concurrent progress with our 
own, justly excites strong interest in the English jurist ; and the Law 
Magazine and Review has hitherto dedicated, and will continue to 
devote, a portion of its space to the consideration of the works of our 
learned \)rethren in the United States. 

•»• The authorized publication of the Papers and Reports qf the 'Law 
Amendment Society is confined to this periodical. The Editors of the 
Law Magazine and Review must not, however, be understood as neces^ 
sarily concurring in the views thus emanating from the Society. 

Published Quarterly in February, May, August & November, at 5s. 



The Law Magazine and Law Review, No. XIV., contains : — 

1. Sir John Taylor Coleridge and Mr. BucUe. — 2. The Law of Railways. — 3. 
Curiosities of Law — An English Borough in the Fourteenth Century — Cus- 
tumnal of Romney.— 4. The Jury System in England.— 5. Selwyn's Nisi 
Prius.-^. The legal effect of War with reference to Contraband. — 7. The 
Politico-Economical View of Rent by the late Richard "tTones.— 8. The 
Study of the Law in the Universities and Inns of Court. — Dr. Leapingwell's 
Manual of Roman Civil Law. — Papers of the Law Amendment Society : 
L The Annual Report of the Council for the Session 1858-9: II. On the 
present position of Executors and Trustees. — Bar Examination Questions : 
Trinity Term, 1859.— Report of the Committee of the Inns of Court.— Notes 
of Recent Leading Cases. — Notes of New Books. — Events and Appoint- 
ments of the Quarter, ftc. &c. 

London : Butter worths, 7, Fleet Street, E. C, Law Publishers to the 

Queen's Most Excellent Majesty. 



*«* An Annual Si^teription of 20«., •/ paid in advance to the Publisherst wUl 
ensure the Law Maoazike and Law Review being sent poiiage free to any part of 
the Kingdom for the period of one year, or it may he ordered of any JBookeeHer. 

Communications for the Editor may be addressed to the care of Messrs. 
Butterworth, to whom also Advertisements intended fdr insertion 
should be sent. 



PaEPAXIMO POK PVBLIOATIOM 

BY MESSRS. BUTTERWOBTH. 

The Law of Property Amendment and Kelief of Tnurteet 

Act, 1869 ; "I'll Notei, Bj 5. J. Huntek, Esq, of Lincoln's Inn, 

Buiiim at L*". In lima. 
Admiralty PraOtioe.— The New Practice of the High Court of 
AdmlnllT of Eaglud! vicli Fonni ud Bllli o[ C«U. B^ Hsmr Cbai. 
Cooi«, Proctot In Doclori' Cmnmoiu. Aulhorof'ThBp™i»W Court Pr»ctlco," 
■' The Pr«tL» of the EcclciUitical Court.." 

A Compendium of MeToantilfl Law, iniended ai > Court or 

circuit CompinioD. By JanEra Kii, Eiq., BuilitarU Liw. 1 aniBU toI. Svo. 
TillionU on Pleading.— a Practical Treatiee on Pleading in Ciril 
Aclloni, conUloine :— 1. The Friocipal Rulei relating to Fleadlni; in General. 
II. The FiactLcal Rulei for dts-rlng narticulu FleadLnsi in each Porm of 
Action. III. A complain Colledlon of Precedent! adapted to the Practice 

LiTiTai, BiQuiTca. Barrlilcn at l4w. In 1 vol. Bto. ' 

Swabey and TriBtram'B Probate, SivoToe and Hatrimonial 

CaOMS Reports.— Vol. I., Part III. {TaUngularljfcmitiiimed.) 

Dr. Swabey'a Kew Admiralty SeportB, — Vol. t., Pm iii. 

Hertalet'i Commercial Treaties.— The iiih Vol. in sva. 

Clark'i Honae of Lords CaseB.— Voi. vii., Part i. 
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